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In a recent Virginia case—Sanders v. Cole- 
man—the supreme court of appeals of that 
State applied to a marriage contract the ele- 
mentary doctrine excusing non-performance 
which is occasioned by the act of God. In the 
law of contracts,all misfortunes and accidents 
arising from inevitable necessity which human 
prudence could not foresee or prevent, in- 
cluding ‘‘illness,’’ are comprehended under 
the expression ‘‘act of God;’’ and if the per- 
formance of any contract is rendered impos- 
sible by the act of God alone; such fact fur- 
nishes a valid excuse for its non-performance, 
and such provision inheres in every contract. 
In applying these principles to an action for 
breach of promise of marriage, the Virginia 
court held that a contract to marry is coupled 
with the implied condition that both parties 
remain in the enjoyment of life and health, 
and if the condition of the parties has so 
changed that the marriage state would en- 
danger the life or health of either, a breach 
of the contract is excusable. In the case at 
bar the evidence tended to show that the de- 
fendant was suffering from a disease affect- 
ing the urinary organs which had developed 
subsequent to his engagement to the plaintiff, 
and in consequence of which he had sought 
release from the engagement. The court 
holds tlrat he acted in good faith, and that 
his physical condition justified the alleged 
breach of contract to marry the plaintiff; and 
therefore reverses the judgment in her favor. 
In a note to the decision the Virginia Law 
Register says that it is in accord with a pre- 
ponderance of the little authority on the sub- 
ject. The ‘court cites the case of Allen v. 
Baker, 36 N. Car. 91, and Shackelford v. 
Hamilton, 93 Ky. 80, which appear to be the 
only American authorities on the subject. A 
contrary decision, by a divided court, was 
made in the case of Hal! v. Wright, 96 E. C. 
L. 745. In that case, of eleven judges pass- 
ing upon the question and delivering opinions 
seriatim, six were against the plea and five 
were sustaining it. Our contemporary also 
notes an interesting sequel to the case at bar, 
not shown on the record, in that the afflicted 





defendant married another woman within a 
few days after the opinion was handed down; 
and suggests the query, whether the plaintiff 
may not, now that the defendant’s physical 
condition is such that he may enter the mar- 
ried state without- danger to his life—as 
shown by his actual marriage to anothér— 
institute and successfully prosecute a second 
action against. him. 





In Smith v. State, before the Court of Crim- 
inal Appeals of Texas, it appeared that evi- 
dence was introduced in the lower court, on 
a motion to quash an indictment showing 
that, in selecting the grand jury which found 
the indictment, the jury commissioners ex- 
cluded all negroes on account of their race 
(the defendant being a negro); that the dis- 
trict judge selected no one but whites as jury 
commissioners; that for many years the 
negro race had been excluded from serving 
as jury commissioners and petit jurors; that 
there were many negroes in the county com- 
petent to serve on juries and as jury com- 
missioners ; and that there was a strong preju- 
dice against negroes in the county, on ac- 
count of their race. It was held, that such 
action was a denial of the equal protection of 
the laws, contrary to the fourteenth amend- 
ment to the federal constitution. In Carter 
v. State, 69 Tex. Cr. Rep. 345, the same 
question was passed upon and it was held 
that the lower court did not err in overruling 
such a motion. A writ of error was sued out 
to the Supreme Court of the United States, and 
the decision in that case was there reversed. 
Carter v. Texas, 20 Sup. Ct. Rep. 687. After 
stating the question involved, Mr. Justice 
Gray delivering the opinion of the court uses 
this language: ‘* Whenever by any action of a 
State, whether through its legislature, through 
its courts, or through its executive or adminis- 
trative officers, all persons of the African 
race are excluded, solely because of their 
race or color, from serving as grand jurors 
in the criminal prosecution of a person of the 
African race, the equal protection of the 
laws is denied to him, contrary to the four- 
teenth amendment of the constitution of the 
United States. Strauder v. West Virginia, 
100 U. S. 303, 25 L. Ed. 664; Neal v. Dela- 
ware, 103 U. S..370, 397, 26 L. Ed. 567; 
Gibson v. Mississippi, 162 U. S. 565, 16 








320 





CENTRAL LAW JOURNAL. 





No. 17 











Sup. Ct. Rep. 904, 40 L. Ed. 1075.’’ The 
Texas court, in the present case says that 
‘twe have had no occasion to change our 
views therein expressed, and, were it an orig- 
inal proposition, would still adhere to our 
original opinion. But, as indicated, this 
matter has been passed upon by the Supreme 
Court of the United States, which in matters 
of this sort controls our action.’’ 








NOTES OF IMPORTANT DECISIONS. 





NoTeE—ACTION BY PAYEE—TITLE.—In Bowan 
v. Equitable Mortgage Co., 36 S. E. Rep. 601, de- 
cided by the Supreme Court of Georgia, it was 
held that the payee of a promissory note, in pos- 
session of the same, is presumed to own it, al- 
though his indorsement thereon, in full or in 
blank, may stand uncanceled; that he may sue 
upon such note, and his title to the same cannot 
be inquired into, unless it be necessary for the 
protection of the defendant, or to let in the de- 
fense which he seeks to make. The court said in 
part: 

‘“‘The note was in the possession of the payee, 
and the presumption was that it was the owner, 
notwithstanding its indorsement upon the note 
stood uncanceled, and it had a right to sue thereon 
in its own name. In Dugan v. United States, 3 
Wheat. 172, 4 L. Ed. 362, it was held ‘that if any 
person who indorses a bill of exchange to another, 
whether for value or for the purpose of collec- 
tion, shall come to the possession thereof again, 
he shall be regarded, unless the contrary appear 
in evidence, as the bona jide holder and proprietor 
of such bill, and shall be entitled to recover, not- 
withstanding there may be on it one or more in- 
dorsements in full, subsequent to the one to him, 
without producing any receipt or indorsement 
back from either of such indorsees, whose names 
he may strike from the bill, or not, as he may think 
proper.’ In Daniel, Neg. Inst., sec. 1198, the 
rule is stated to be that, ‘where there appears on 
the paper the plaintiff's own indorsement, it will 
be presumed either that he had not perfected his 
indorsement by delivery, or that the paper has 
been returned to him as his own property, and in 
either case he has the right to sue upon it.’ In 
2 Rand., Com. Paper, sec. 717, the author says: 
‘The payee’s possession of a bill or note is prima 
facie evidence of title in him, notwithstanding his 
own indorsement is erased, and even, it has been 
held, notwithstanding his own special indorse- 
ment, or indorsement in blank, uncanceled.’ To 
the same effect, see 3 Rand., Com. Paper, sec. 
1645, and 4 Am. & Eng. Enc. Law, 280. There 


are numerous adjudicated cases to this effect 
cited by the authorities above referred to, and 
there can be no question but that the great 
weight of judicial opinion sustains the doctrine. 
It is true that this court held in Southern Bank 








of Georgia v. Mechanics’ Savings Bank, 27 Ga. 
252, that, ‘where a bill of exchange or draft is in- 
dorsed in full by the payee, suit cannot be main- 
tained in the name of the payee while the in- 
dorsement stands.’ The decision, however, was 
rendered by only two judges, and we are there- 
fore not compelled to followit. In Leitner v. 
Miller, 49 Ga. 486, it appeared that Miller sued 
C. B. Leitner, as principal, and 8. A. Leitner, as 
indorser, on a note made by C. B. Leitner, pay- 
able to S. A. Leitner or bearer, and indorsed as 
follows: ‘S. A. Leitner, J. V. H. Allen, Treas- 
urer, L. H. Miller. Pay I. C. Plant, or order, for 
collection.’ The plaintiff introduced the note 
and closed, when the defendant moved for a non- 
suit, on the ground that plaintiff had shown title 
out of himself by his indorsement on the note 
sued on. The motion was overruled, and the de- 
fendant excepted. This court held that, ‘although 
plaintiff's name may be on the back of the note 
sued on, he may recover against the maker, as the 
law will presume, in the absence of proof to the 
contrary, that an indorsement by him was never 
completed by delivery, or, if he had delivered it 
so indorsed, that he had taken it up, and was 
again the legal holder or indorsee.’ ”’ 





NEGLIGENCE — PERSONAL INJURIES—MASTER 
AND SERVANT.—In Stewart v. California Im- 
provement Co., decided by the Supreme Court of 
California, it appeared that a city hired from an 
improvement company the use of a steam roller 
and engineer. The city had full control over the 
movements of the steam roller, and directed its 
engineer where to operate it. The company paid 
the salary of the engineer, and had the power to 
discharge him. The roller, being directed to 
operate where the ground was too soft to hold it 
up, sank in the mud, and the engineer, in a proper 
exercise of his duties, put on full steam, and ex- 
tricated the rollerfrom the mud. Thesteam then 
escaped with a loud noise, and frightened the 
horse of a traveler, who was permitted by the 
city’s superintendent to approach without warn- 
ing, injuring him. It was held that the city was 
liable therefor, and not the company. The fol- 
lowing is from the opinion of the court: 

“The accident resulted from the necessity of 
increasing the steam in the boiler, and this be- 
came necessary because the roller had been di- 
rected to work where the ground was too soft to 
hold it up. ‘There is no pretense that the en- 
gineer was unskillful in managing the engine in 
the effort to extricate it. The roller and en- 
gineer had been working for the city for five days 
previously without complaint as to the fitness of 
the roller or skillfulness of the engineer, and the 
complaint now made is not as to the facts just 
mentioned, but that the engineer was at fault in 
not warning plaintiff that a high pressure was on 
the boiler, and the safety valve was liable to let 
the steam escape. It seems manifest to us that 
the accident resulted while the engineer and the 
roller were under the direction and control of the 
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city superintendent, and that for the time being 
the company had no control whatever in the mat- 
ter, and for that particular work was not the en- 
gineer’s master. Respondent suggests that there 
is no evidence tending to show that the engineer 
was released from the service of the company. 
The evidence on this point showed only that the 
engineer was paid for his services by the com- 
pany, and this is entirely consistent with the right 
of the city authorities to direct where and how 
the work was to be done after it had taken him 
and the roller intoits employ. A city had leased 
from a railroad company an engine and train of 
cars to carry gravel to its waterworks, and the 
company agreed to furnish a conductor, engineer, 
fireman and brakeman to manage the train, al] of 
whom it paid, and also furnished necessary fuel 
for the engine. The conductor had general 
charge of running the train, but received his in- 
structions as to the performance of his work from 
the city employees. The plaintiff was injured by 
the negligence of the engineer in running at an 
unlawful speed. It was held that the city 
was liable. The court said: ‘It is well settled 
that one who is the general servant of another 
may be lent or hired by his master to another for 
some special service, so as to become, as to that 
service, the servant of such third party. The 
test is whether, in the particular service which 
he is engaged to perform, he continues liable to 
the direction and control of his master, or be- 
comes subject to that of the party to whom he is 
lent or hired.’ Coughlan vy. City of Cambridge, 
166 Mass. 268, 44 N. E. Rep. 218. An agreement 
was made by arailroad company with H & Co., 
by which the latter were to construct a branch 
road, the railroad company ‘to furnish all motive 
power and cars, and operate the construction 
trains.’ H & Co. had control over the laying of 
the track. It was sought to hold the railroad 
company for the negligent conduct of the en- 
gineer in running the train over the unfinished 
track at a dangerous rate of speed without keep- 
ing a lookout ahead. It appeared that H & Co. 
had the right to direct where to place the train, 
to unload, stop or startit, and it was held that the 
fact that the crew were retained on the railroad 
company’s pay rolls did not tend to show that the 
railroad company retained any control of the 
movements of the train. The railroad company 
was held not liable. Miller v. Ry. Co., 76 Iowa, 
655, 39 N. W. Rep. 188. Much to the same effect 
are the following cases: Byrne v. R.R. Co., 9 
C. ©. A. 666, 61 Fed. Rep. 605; Powell v. Con- 
struction Co., 88 Tenn. 692, 13S. W. Rep. 691. 
Respondent recites in reply: Coyle v. Pierre- 
pont, 37 Hun, 379; Huff v. Ford, 126 Mass. 24; 
Ames vy. Jordan, 71 Me. 540; Gerlach v. Edel- 
meyer, 88 N. Y. 645, and DuPratt v. Lick, 38 Cal. 
691. In the ease reported in Hun a stevedore was 
employed by the owners of a vessel to unload it 
at docks owned by defendants. Detendants hired 
to the stevedore a portable engine, with an en- 
gineer to run it, to furnish power to hoist the 





cargo from the vessel and lower it on the wharf. 
By the negligence of the engineer an employee 
of the stevedore was injured. It was held that 
defendants, as masters, were responsible for the 
engineer's negligence. It does not appear from 
the report of the case that the stevedore exercised 
any control over the engineer. The defendants 
agreed to furnish power; and we cannot discover 
that any directions were given by the stevedore 
to the engineer. We do not think the case neces- 
sarily conflicts with the principles upon which 
the present case must rest, and, if it does, we can- 
not follow it. Appellant cites, contra, Donovan 
v. Syndicate (1893), 1Q. B. 629, where in a similar 
case the lessee gave directions as to the working 
of the crane used in unloading the vessel. The 
lord chief justice said: ‘The key to the whole 
case is that Jones & Co. were loading the ship, 
and not the defendants. The crane was being 
used for Jones & Co.’s purposes, and not for 
those of the defendants, and the former must, for 
that particular job, be considered as Wang’s 
masters.’ Huff v. Ford was the case of a horse, 
wagon and driver hired tothe city, and the injury 
was to plaintiff’s window. ‘I'he driver struck the 
horse a violent blow, causing it to kick a loose 
shoe through the window. The case seemed to 
turn upon defendant’s duty to see that his horse 
was properly shod. The case would be anal- 
ogous if the injury in the present case had re- 
sulted from defects in the engine, which is not 
claimed to have been the case. We do not find 
that any of the cases cited by plaintiff necessarily 
conflict with the views we have expressed.’’ 








PROOF OF MARRIAGE IN CRIMINAL 
CASES. 


General Presumption in Favor of Mar- 
riage.—Generally every intendment is in 
favor of marriage, because it is for the highest 
good of the parties, of the children and of the 
community that all intercourse between the 
sexes in its nature matrimonial should be so 
in fact.! In criminal cases, bigamy, adul- 
tery and the like, a different rule obtains, be- 
cause of the presumption of innocence in gen- 
eral keeping with the fundamental rules of 
criminal trials. This is eminently proper— 
because the general presumption of innocence 
which would operate to legitimize children 
and preserve the sanctity of man in his rela- 
tion with woman in one case, tends in the 
other instance to make him guiltless of gross 
offenses against the marriage contract.? It 
will be found that in every instance, where, 


1 Bishop on. Mar. & Div. ch. 24, sec. 457; Bishop on 
Statutory Crimes, secs, 608, 610. 
2 Wharton on Evidence, secs. 85,87, ‘~ 
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to sustain the charge against the accused, it 
is sought to prove a prior subsisting marriage 
as an element of the offense, as in indict- 
ments for adultery, incest, polygamy and 
lascivious cohabitation, that this prior mar- 
riage becomes, more than any other assumed 
fact in the case, the corpus delicti, to be es- 
tablished by something like direct evidence.® 

Rule that Marriagein Fact Must be Proved 
by Direct Evidence—Conflict of Authority.— 
The question is simply, what is competent 
evidence to prove a ‘‘marriage in fact,’’ 
which expression, as ased in the books, has 
acquired a technical meaning in the law, and 
signifies the fact proved by direct testimony 
or by any other evidence, the effect of which 
is not derived from mere presumption arising 
out of cohabitation.‘ Regarding this ques- 
tion the courts are at great variance. 

Some courts hold that a marriage in fact 
must be proved by direct evidence not de- 
rived from presumption in any degree what- 
ever. This rule in many of the cases may be 
attributed to a misconception of certain early 
English cases, which are relied upon as au- 
thority, and which are held by the courts to 
establish an inflexible rule of evidence to 
which they are bound to adhere. The 
earliest case of which record has been kept 
in the English reports, and the one most re- 
ferred to, is that of Morris v. Miller,5 which, 
singularly enough, is not a criminal proceed- 
ing atall, but an action for criminal con- 
versation. This case was followed twelve 
years later by another of the same nature— 
Birt v. Barlow.* In these cases the plaint- 
iffs attempted to establish their marriages by 
giving in evidence their own declarations, 
and proving their recognition of, and cohab- 
itation with, the women alleged to be their 
wives. The opinion of the court in the 
former case, delivered by Lord Mansfield, is 
only to the effect that ‘‘in this kind of action 
(criminal conversation) there must be evi- 
dence of marriage in fact. Acknowledgment, 
cohabitation and reputation are not suffi- 
cient.’’ And in the same breath the court says: 
‘*But we do not, at present, define what may 
or what may not be evidence of a marriage 
in fact.’’ Neither of these cases determine 

3 Bishop on Statutory Crimes, sec. 608; 2 Greenleaf 
on Evidence, sec. 461. 
4 State v. Sherwood, 68 Vt. 414, 35 Atl. Rep. 353. 


54 Burr. 2056, 1 W. Bl. 632. 
* Doug. 171. 


what is sufficient evidence of a marriage in 
fact, and ought not to be regarded in crim- 
inal cases. The following criminal cases ad- 
here to this rule in all its original strictness, 
and in some instances even give increased 
stringency because of a partial view of the 
points decided in later cases supposed to es- 
tablish the rule.’ In other States the rule has 
been very considerably relaxed, and this fact 
of marriage may be established by any evi- 
dence, even circumstantial, which, not rest- 
ing on presumption, is admissible and com- 
petent to sustain a conviction; provided, of 
course, that it is sufficient to satisfy the jury 
after overcoming the adverse presumptions. 
It should be noticed that there is a distinc- 
tion between presuming a marriage from 
slight evidence, as cohabitation and repute, 
which is generally done in civil cases, and 
proving a marriage by circumstantial evi- 
dence. Accordingly, in some of the States 
where the strict English rule has been re- 
laxed, the courts, keeping in mind this dis- 
tinction, have declared that a marriage in 
fact is always provable by circumstantial evi- 
dence as well as by direct evidence, saying 
that direct evidence is not primary and cir- 
cumstantial evidence secondary, but both are 
of the same degree, though one may, in a 
given case, be more satisfactory. Whatever 
is admissible on general principles, or by the 
statutes which have been passed in many 
States, which satisfies the trior of the fact 
to the requisite degree of certainty, proves a 
fact of marriage valid and formal under the 
law. Such circumstantial evidence incom- 
petent standing alone (because not sufficient 
of itself in a particular case to establish such 
a marriage), and which has withdrawn from 
it the consequence of affording a basis of a 
presumption of law, may, nevertheless, be 
relevant to the issue ofa marriage in fact, 
and receivable among the proofs of such a 
marriage, by reason of its explaining and giv- 
ing character to the more effective testi- 
mony.* The conflict of authority is most 


7State v. Roswell, 6 Conn. 446; People vy. 
Humphrey, 7 Johns. 314; State v. Armstrong, 4 Minn. 
835; State v. Johnson, 12 Minn. 476, 93 Am. Dec. 241; 
Com. v. Norcross, 9 Mass. 492; Com. y. Littlejohn, 15 
Mass. 163. 

8 Bishop on Statutory Crimes, sec. 609; State v. 
Sherwood, 68 Vt. 414, 35 Atl. Rep. 352; West v. State, 
11 Wis. 209; Cook v. State, 11 Ga. 53, 56 Am. Dec. 415; 








Williams v. State, 54 Ala. 131, 25 Am. Rep. 665; State 
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frequent concerning the competency and 
sufficiency of evidence offered to prove the 
fact of marriage. Therefore, it is preferable 
to examiné the authorities with reference to 
the kinds of testimony offered to prove the 
marriage in.fact to gain an intelligent idea of 
the various modifications of the English rule 
that have been declared by the courts of the 
different States. 

Reputation.—There is little discussion as 
to the admissibility of evidence of the repute 
or general reputation of the defendant, the 
courts being apparently agreed that this kind 
of evidence alone is not legal proof of mar- 
riage in criminal cases. The cases proceed 
on the ground that the facts themselves 
should be shown, and itis for the jury to draw 
the inferences. To allow the repute of guilt 
in the neighborhood without proof of the acts, 
or evidence of cohabitation, and that the 
former alleged wife was alive and undivorced 
would be manifestly improper. “Sut in Mas- 
sachusetts and Minnesota it has been enacted 
by statute that evidence of general repute is 
competent proof of marriage. Under these 
statutes evidence of this character is in itself 
alone, sufficient, whenever its strength and 
weight are such as would reasonably produce 
upon the minds of the jury that degree of 
conviction requisite in all criminal proceed- 
ings.’ 

Reputation and Cohabitation.—Whether 
general repute accompanied by evidence of 
cohabitation is sufficient, is a question upon 
which the courts are more at variance. There 
are some decisions to the effect that, in the 
absence of statute, such evidence is not ade- 
quate, that it is not proof of actual marriage 
in fact, but is only evidence of cohabitation 
with its attendant shadows and presump- 
tions... Other and more numerous decisions 


y. Hughes, 35 Kan. 626, 57 Am. Rep. 195. 

9 Morgan v. State, 11 Ala. 289; Buchanan v. State, 55 
Ala. 154; Wood v. State, 62 Ga. 406; People v. Miner, 
68 Ill. 59; Arnold v. State, 53 Ga. 574; West v. State, 1 
Wis. 209; Dumas v. State, 14 Tex. Ct. App. 464, 46 
Am. Rep. 241; State v. Hughes, 35 Kan. 626,57 Am. 
Rep. 195; Adkinson ‘vy. State (Tex.), 30 S. W. Rep. 
357; United States v. Langford (Idaho), 21 Pac. Rep. 


409. 
10 Mass. Gen. St. ch. 106, sec. 22; Minn. Gen. St. ch. 


78, sec. 89. 

11 State v. Rood, 12 Vt. 296; Hiler v. People, 156 Ill. 
519, 41 N. E. Rep. 181; Green v. State, 21 Fla. 403, 58 
Am. Rep. 670; State v. Hodgkins, 19 Me. 155; State v. 
Libby, 44 Me. 169, 69 Am. Dec. 115; Lowery v. People 
(Ill.), 50 N. E. Rep. 165; Case v. Case, 17 Cal. 598; 





hold that evidence of general reputation in 
the community of the existence of the mar- 
riage relation and proof of cohabitation is 
competent at least as tending to prove such 
relation, if not’ alone sufficient to establish it. 
In the case of United States v. Higgerson,” 
the court says: ‘The proof of the marriage 
is frequently required many years after and 
remote from the place of its occurrence, 
when the written evidence and the record of 
it may be lost or are inaccessible, when its 
eyewitnesses are dead or forgotten. Not 
only that, but in this country the laws gov-_ 
erning it are so varied, some not even requir- 
ing any record of it, or even a nuptial cere- 
mony, that the difficulty of direct proof, and 
the expediency of permitting the indirect, 
become evident. Under such circumstances 
why should not the facts that a man and 
woman lived in a community with the appar- 
ent relation of husband and wife, have been 
received in society and been known as such, 
have so conducted themselves publicly as to 
lead their neighbors to believe them such, 
have by their acts established in the com- 
munity a general reputation that they are 
married, be permitted as evidence tending, 
at least, to show the existence of such rela- 
tion? These views are sustained by ‘suffi- 
cient authority, as well as by reason, to justify 
their adoption, and in criminal as well as in 
civil cases. It must not, however, be con- 
cluded that proof of reputation of the mar- 
riage relation is alone sufficient; it is but one 
of the proofs; it only tends to establish the 
fact which, with other proofs, may become 
conclusive.’’# 


People v. Lambert, 5 Mich. 349, 72 Am. Dec. 49; Bird 
v. Com., 21 Gratt. 800; Brown v. State, 52 Ala. 388; 
West v. State, 1 Wis. 209. . 

12 46 Fed. Rep. 750. 

13 United States v. Tenney (Ariz.), 11 Pac. Rep. 
472; People v. Stokes (Cal.), 12 Pac. Rep. 71; State v. 
Hughes, 35 Kan. 626, 57 Am. Rep. 195; Lowery v. 
People (Ill.),50 N. E. Rep. 165; Hiler v. People, 156 
Ill. 519,41 N. E. Rep. 181; Com. v. Thompson, 99 
Mass. 444; Com. v. Johnson, 10 Allen, 196; State v. 
Sherwood (Vt.), 85 Atl. Rep. 852; Com. v. Jackson, 11 
Bush (Ky.), 1679, 21 Am. Rep. 225; Dumas v. State, 14 
Tex. Ct. App. 464, 46 Am. Rep. 241; Hayes v. People, 
25 N. Y. 390; United States v. Simpson (Utah), 7 Pac. 
Rep. 257; State v. Gonce, 79 Mo. 600; Halbrook vy. 
State, 34 Ark. 511, 36 Am. Rep. 17; State vy. Cooper 
(Mo.), 158. W. Rep. 827; Hayes v. People, 25 N. Y. 
896; Gahagan v. People, 1 Park. Cr. (N. Y.) 383; State 
v. Hilton, 3 Rich. (8. Car.) 484, 45 Am. Dec, 788; State 
v. Nadal (Iowa), 29N. W. Rep. 451; Cameron v. State, 
14 Ala. 546; Green vy. State, 59 Ala. 68; Bird v. Com., 
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Conduct.—Evidence of the conduct of the 
defendant holding himself out as a married 
man generally accompanies that of general 
reputation and cohabitation. The courts 
that admit this evidence proceed on the 
ground that actions on the part of a man 
tantamount to a confession ought to be re- 
ceived as such; and it should be noticed that 
these courts regard acknowledgment of mar- 
riage to be competent evidence, which point 
will be considered later. They hold that it 
is better for public morals that a man should, 
even for the purposes of criminal prosecution, 
be deemed the husband of a woman with 
whom he has consorted as husband, than that 
the law should assume that he was living in 
lewdness with her, and permit him to take 
upon himself other marital obligations. There- 
fore, they say that a man ought to be es- 
topped to say that she is not his wife with 
whom he has lived as husband, toward whom 
he has assumed the duties of such relation, 
and by whom he has brought children into 

‘the world. On these grounds evidence of 
reputation, cohabitation and of conduct of 
the defendant holding himself out as a mar- 
ried man, has been deemed sufficient to sus- 
tain a conviction.“ The contrary decisions 
proceed on the ground that this evidence is 
from its nature inadmissible because, if ac- 
companied with direct proof of a marriage in 
fact, it is unnecessary, and if not so accom- 
panied then wholly insufficient. In {a Min- 
nesota case, where the question considered 
was, whether, in addition to the direct evi- 
dence of a witness to the ceremony, indirect 
or circumstantial evidence, as of cohabita- 
tion, repute, conduct of parties, and birth of 
children is admissible on the question of mar- 
riage in criminal prosecutions, the court said: 
‘‘Direct and positive evidence of an actual 
marriage in fact, being indispensable, it is 
difficult to see what useful purpose could be 
subserved by indirect evidence not sufficient 
in itself. If the direct evidence does not es- 


10 Allen, 196; Crane v. State (Tenn.), 28 S. W. Rep. 
817; Dale vy. State (Ga.), 15S. E. Rep. 287; State v. 
Britton, 4 McCord (S. Car.), 256; Taylor v. State, 52 
Miss. 84. 

4 United States v. Higgerson, 46 Fed. Rep. 750; 
Buchanan v. State, 55 Ala. 154; Wood v. State, 62 7 
406; Com. v. Jackson, 11 Bush, 679, 21gAm. Rep. 225 
Com. vy. Holt, 121 Mass. 61; State v. Cooper (Mo.), 15 
S. W. Rep. 827; State v. Ulrich (Mo.), 19 8S. W. Rep. 
656; State v. Nadal _— 29 N. W. Rep. 451; Finney 
‘y. State, 3 Head, 546 








tablish the marriage, there is a want of in:lis- 
pensable proof, and this want cannot be sup- 
plied by indirect evidence in the way of cor- 
roboration, for that would be in effect a vio- 
lation of the rule by which proof by direct 
evidence is required.’’ Circumstantial evi- 
dence has also been received in connection 
with record evidence for the purpose of 
identifying the parties, even if not admissible 
as proof of marriage.’ 

Admissions and Confessions.—The general 
principle is that an admission or confession, 
voluntarily made, is evidence which a court 
will never hesitate to receive as tending to 
prove the offense charged; but some courts 
hold that in those prosecutions where it is 
necessary to prove a marriage in fact there is 
an exception to the rule. Thus, in a prose- 
cution for bigamy, where it is necessary to 
allege and prove two distinct marriages, and 
that at the time of the second marriage the 
accused had a former husband or wife living, 
the former marriage must be proved by the 
production of the record of the marriage, or 
by a witness present at its solemnization or 
ceremony, and the admissions and confes- 
sions are not to be received as evidence of 
this point.” These cases rest on the ex- 
pressions of Lord Mansfield in Morris v. Mil- 
ler and Birt v. Barlow.® But those actions 
were for criminal conversation and the weight 
of authority holds that the strict rule there laid 
down should be restricted to that particular 
form of action.” In a leading case the court 
says: ‘‘It is evident that a distinction is to 
be made between the proof necessary to sus- 
tain an action for criminal conversation and an 
indictment for bigamy, lascivious cohabita- 
tion, er seduction. In the former the plaint- 
iff seeks to recover damages for the loss of 
comfort derived from the society of his wife. 
The fact of the plaintiff’s marriage is pecu- 
liarly within his own knowledge. If the 


15 State v. Johnson, 12 Minn. 476, 93 Am. Dec, 241. 
To the same effect: State v. Roswell, 6 Conn. 446; 
Com. v. Littlejohn, 15 Mass. 168; People y. 
Humphrey, 7 Johns. 314. 

16 People v. Stokes (Cal.), 12 Pac. Rep. 71; eens 
vy. State (Ark.), 30 S. W. Rep. 31. 

Y State v. Roswell, 6 Conn. 446; People v. Hum- 
phrey, 7 Johns. 314; Haves y. People, 25 N. Y. 396; 
Gahagan v. People, 1 Park. Cr. 383; State y. Johnson, 
12 Minn. 476, 98 Am. Dec. 241. 

18 Doug. 171. 

19 West v. State, 1 Wis. 209; Williams y. State, 54 
Ala. 24, 25 Am. Rep. 665. 
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woman seduced be not in fact his wife, 
though he may have cohabited with her al- 
most a lifetime as such, in contemplation of 
law he has sustained no injury or loss, and 
has no claim for damages. Hence the neces- 
sity that the plaintiff shall establish by irre- 
fragible, unquestionable proof, the social re- 
lation, by the abruption of which he declares 
himself injured, and for which he seeks com- 
pensation. Not so in the prosecution by the 
government for bigamy. Not so in a prose- 
cution for lascivious cohabitation, or in an 
indictment for seduction. In these latter 
cases it is the marriage of the defendant him- 
self which is essential to the constitution of 
the offense. The fact is peculiarly within his 
own knowledge. Why, then, should not his 
solemn, deliberate declarations or confes- 
sions of the fact be received in evidence ?’’™ 
In an early Kentucky case the court says: 
‘‘Itis difficult to perceive any reason for 
discriminating between admissions to prove 
@ marriage and other facts essential to consti- 
tute the legal guilt of the accused ; there can 
be no more danger of doing injustice in re- 
ceiving such evidence in the class of cases 
under consideration than in any other.’’*! 
Allowing evidence of the declarations of the 
prisoner, and the fact that he has recognized 
and cohabited with the woman to whom he 
is alleged to be married, prevents giving 
‘‘comparative immunity to this detestable 
crime by obstructing the path of the prose- 
cutor with a rule of evidence which it is be- 
lieved would render conviction impossible in 
a large majority of cases where the moral 
evidence of guilt is conclusive.’’** In some 
States extrajudicial confessions or state- 
ments out of court are not admissible,” and, 
generally speaking, ‘‘such admissions, when 
offered in proof of marriage, on a trial for 
adultery, are to be received with caution and 
are entitled to greater or less weight accord- 
ing to the time, place and circumstances un- 
der which they are wade. If made before 
the offense, and for purposes entirely foreign 
to the offense, and not to the prejudice of 
the party making them, they may, though ad- 


20 West v. State, 1 Wis. 209. 

21 Com. v. Jackson, 11 Bush, 679,21 Am. Rep. 225. 

2 Com. v. Jackson, 11 Bueh, 679,21 Am. Rep. 225. 

23 People v. Edwards, 25 N. Y. S. 480; People v. 
Lambert, 5 Mich. 3849, 72 Am. Dec. 49; People y. 
Isham (Mich.), 67 N. W. Rep. 819. 


- 656; People v. McQuail, 





missible, be deserving of little or no credit.’’™ 
‘Declarations of the defendant made idly, 
or with a view to shield himself from prosecu- 
tion or public censure, while livingin a state 
of concubinage—such as introducing the 
woman with whom he cohabits as his wife, 
acknowledgments of the relation of husband 
and wife, and the like, are not receivable in 
evidence, nor the common reputation of that 
relation which naturally springs from cohabi- 
tation. So, also, declarations made to parry 
social criticism, or to avoid legal inquisition, 
are of little or no weight. But marriage in 
fact is the point to be established by proof. 
A confession, therefore, of the fact of mar- 
riage, not, of the relation of husband and 
wife, by assuming its characteristics; a dis- 
tinct, unequivocal confession, seriously and 
solemnly made, of the fact of the marriage 
rite having been performed; such a distinct 
reference to the ceremony or occasion of the 
marriage, as an event, it would seem, ought 
to be admitted, and if by the jury believed to 
have been made truly and sincerely, and not 
to evade the consequences of an illegal co- 
habitation, should be held sufficient.’’*> The 
objections urged that the admissions may 
have been lightly made, or stated by parties 
for the purpose of avoiding public censure or 
public prosecution, are reasons which go to 
the credibility rather than to the competency 
of the testimony, according to some of the 


% State v. Medbury, 8 R. T. 543. 

2% West v. State, 1 Wis. 209. To the same effect: 
Coleman’s Case (N. Y.), 6 City Hall Rec. 3; Langtry 
v. State, 30 Ala. 536; State v. Armington, 25 Minn. 29; 
Cook vy. State, 11 Ga. 53, 56 Am. Dee. 410; 
Green v. State, 59 Ala. 68; Halbrook v. State, 34 
Ark. 511, 36 Am. Rep. 17; State v. Cooper, 103 Mo. 
266,15 S. W. Rep. 927; State v. Hilton, 3 Rich. (S. 
Car.) 434, 45 Am. Dec.. 783; State v. Nadal (Iowa), 29 
N. W. Rep. 451; Cameron v. State, 14 Ala. 546; Dumas 
v. State, 14 Tex. Ct. App. 464, 46 Am. Rep. 241; Crane 
v. State (Tenn.), 28 S. W. Rep. 317; State v. Britton, 4 
McCord (S. Car.), 256; State v. Sherwood (Vt.), 85 Atl. 
Rep. 352; Com. v. Thompson, 99 Mass. 444; U. S. v. 
Simpson (Utah), 7 Pac. Rep. 257; State v. Jenkins 
(Mo.), 41 S. W. Rep. 220; Lowery v. People (Ill.), 50 
N. E. Rep. 165; State v. Hughes, 35 Kan. 626, 57 Am. 
Rep. 195; State v. Ulrich (Mo.), 19 8S. W. Rep. 
85 Mich. 127, 48 N. 
W. Rep. 161; Stanglein v. State, 17 Ohio St. 458; 
People v. Imes (Mich.), 68 N. W. Rep. 157; 
People v. Broughton (Mich.), 13 N. W. Rep. 621; 
State v. Milton (N. Car.), 26 8. E. Rep. 988; Owens 
vy. State (Ala.), 10 South. Rep. 669; State v. Plym 
(Minn.), 45 N. W. Rep. 848; State v. Gallagher (R. 
I.), 38 Atl. Rep. 655; Reg. v. Simmonston, 1 Car. & 
Kir. 164; Finney v. State, 3 Head (Tenn.), 546; Taylor 
y. State, 52 Miss. 84. . , 
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decisions.* So this evidence is generally re- 
ceived and submitted to the jury, to be 
weighed by them, and respected in their ver- 
dict for what it is worth under all the cir- 
cumstances of the case.” 

Admissions Unsupported.— Whether a con- 
viction can be sustained by the admissions of 
the defendant alone, is not uniformly decided. 
Where the courts recognize admissions to be 
competent evidence as tending to prove a 
marriage in fact, some cases declare this 
kind of evidence insufficient of itself to es- 
tablish that point, and to prove the charge 
in the indictment.* But there is considerable 
authority for saying that a prior marriage 
may be sufficiently proved by the defendant’s 
admissions without the production of other 
evidence. As was said in the case of Miles v. 
United States,” ‘‘on an indictment for big- 
amy, the first marriage may be proved by the 
admissions of the prisoner, and it is for the 
jury to determine whether what he said was an 
admission that he had been legally married ac- 
cording to the laws of the country where the 
marriage was solemnized.’’*° 

Testimony of Eyewitnesses—In General. 
—Leaving the consideration of evidenve 
arising out of the acts and declarations of 
the immediate parties to the marriage, other 
methods of proof demand attention. The 
testimony of a witness present at the mar- 
riage is ordinarily admissible and adequate 
proof unless the law requires official evidence. 
The courts almost universally consider it to 


2% State v. Hughes, 35 Kan. 526, 57 Am. Rep. 195. 

27 Cook v. State, 11 Ga. 53, 56 Am. Dec. 415. 

28 Steer’s Case 2 City Hall Rec. (N. Y.), 111; Tucker 
v. People, 117 Ill. 88, 7 N. E. Rep. 51; People v. Lam- 
bert, 5 Mich. 349, 72 Ad. 49. 

2 108 U. 8. 304. 

80 Reg. v. Upton, 1 Car. & K. 165; Truman’s Case, 1 
East P. C. 470; Norwood’s Case, 1 East P. C. 470; 
Reg. v. Newton, 2 Moody & R. 503; Cayford’s Case, 7 
Me. 57; Ham’s Case, 11 Me. 391; State v. Libby, 44 
Me. 469, 69 Am. Dee. 115; State v. Hilton, 3 Rich. (S. 
Car.) 484; State v. Britton, 4 McCord (S. Car.), 256; 
Warner v. Com., 2 Va. Cas. 95; Oneale v. Com., 17 
Gratt. (Va.) 582; Com. v. Murtagh, 1 Ashm. (Pa.) 272; 
State v. McDonald, 25 Mo. 176; Wolverton v. State, 16 
Ohio, 178, 47 Am. Dec. 378; State v. Seals, 16 Ind. 852; 
Squire v. State, 46 Ind. 459; Arnold v. State, 53 Ga. 
574; Cameron v. State, 14 Ala. 546; Langtry v. State, 
80 Ala. 586; Brown v. State, 52 Ala. 338; Williams v. 
State, 54 Ala. 24, 25 Am. Rep. 665; Parker y. State, 77 
Ala. 47, 54 Am. Rep. 43; Com. v. Jackson, 11 Bush 
(Ky.), 679; State v. Medbury, 8 R. I. 543; U. 8. v. 
Tenney (Ariz.), 11 Pac. Rep. 472; Com. v. Holt, 121 
Mass. 61; U.S. vy. Niles, 2 Utah, 19; State v. Wylde 
(N. Car.), 15 8. E. Kep. 5. 








be the best evidence that can be produced. 
The courts which have dispensed with the 
strict rule and admit evidence of cohabita- 
tion, conduct and admissions, on account of 
the apparent necessity of the case, as well as 
the States which have refused to consider 
circumstantial evidence, will always receive 
the testimony of a person who was present at 
the ceremony as more satisfactory evidence 
in proof of the fact of marriage and give it 
its due weight and force.* 

Person Performing the’ Ceremony — His 
Authority. —The officiating clergyman, or 
person performing the marriage, may be a 
witness to prove it. While there is no ques- 
tion as to the competency of such a person 
as a witness, the cases are somewhat at va- 
riance as to whether his authority must ap- 
pear. Some decisions hold that as stated in 
State v. Hodgskins:* ‘‘The object of re- 
quiring the testimony of a person present at 
the marriage is not merely to prove the per- 
formance of the ceremony by some one, but 
to prove that all the circumstances attending 
it were such as to constitute a legal marriage. 
There should be something disclosed by 
which it may satisfactorily appear that the 
person performing the ceremony was legally 
clothed with authority fur the purpose.’’® 
But these cases can be considered sound only 
in this view, that there was no evidence that 
the party celebrating the marriage had any 
authority whatever to do so, and also that 


811 Bishop, Marriage & Divorce, sec. 494; Whart. 
Crim. Ev., sec. 178; The King v. Allison, 1 Eng. Cr. 
Cas, 109; Com. v. Norcross, 9 Mass. 492; Com. v. Lit- 
tlejohn, 15 Mass. 163; Com. v. Hayden (Mass.), 40 N. 
E. Rep. 846; State v. Roswell, 6 Conn. 446; People v. 
Humphrey, 7 Johns. 314; Haves v. People, 25 N. Y. 
396; Flemming v. People, 27 N. Y. 829; Gahagan v. 
People, 1 Park. Cr. (N. Y.) 883; Coleman’s Case, 6 
City Hall Rec. (N. Y.) 3; State v. Ulrich (Mo.), 19S. 
W. Rep. 656; State v. Jenkins (Mo.), 41 S. W. Rep. 
220; State v. Johnson, 12 Minn. 476, 98 Am. Dec. 241; 
State v. Clark, 54 N. H. 456; Bashaw v. State, 1 Yerg. 
(Tenn.) 177; Crane v. State (Tenn.), 28 S. W. Rep. 317; 
Langtry v. State, 30 Ala. 586; Murphy v. State, 50 Ga. 
150; Arnold v. State, 53 Ga. 574; Wolverton v. State, 
16 Ohio, 174; State v. Williams, 20 Iowa, 98; Oneale v. 
Com., 17 Gratt. (Va.) 582; Bird v. Com., 21 Gratt. 
(Va.) 800; Mills v. State, 1 Pinney ( Wis.) 73; People 
v. Lambert, 5 Mich. 349; People v. Imes (Mich.), 68 
N. W. Rep. 157; People v. Stokes (Cal.), 12 Pac. Rep. 
71; State v. Melton (N. Car.), 26S. E. Rep. 983; Chew 
v. State (Tex.), 5 S. W. Rep. 873; U.S. v. Simpson 
(Utah), 7 Pac. Rep. 257; Lord vy. State (Neb.), 28 N. 
W. Rep. 507. 

32 19 Me. 155, 86 Am. Dec. 742. 
8 State v. Bray, 13 Ired. 289. 
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consensual marriages were not recognized as 
valid in the places where these were con- 
tracted. The better rule seems to be as 
stated in Warner v. Com.:* ‘*Where the 
first marriage was established by a person 
who, from all the circumstances of the case, 
must reasonably be presumed to have filled a 
character authorizing him to do so, and who 
was recognized as the proper officer by the 
person accused himself, and the company 
present at the time, and further proof that 
after the ceremony the parties lived publicly 
tugether as man and wife, it is as good evi- 
dence as in such a case a prosecutor can 
reasonably be expected to produce, and, if 
not impugned by other testimony, is proper, 
competent and sufficient evidence, so far as 
that goes, to convict the accused.’’® 
Documentary Evidence.—Where the law 
makes marriages a matter of public record, 
the record, or an exemplified copy of it, is 
certainly proper evidence of the marriage. 
This is because the law presumes that its 
public sworn officers do their duty, and, 
therefore, when it commands any of them to 
keep a register of marriages, that what they 
therein set down as a fact is, if it is one which 
they are required to record, accepted in evi- 
dence as prima facie true. But it must ap- 
pear that the records were authorized by 
law, and the identity of the persons must be 
shown. There is little discussion as to evi- 
dence of this character, the decisions uni- 
formly holding that where the record is so 
accompanied with proof of authority and 
identity of parties, it is competent as tending 
to establish a marriage in fact. The cer- 


342 Va. Cas. 95. 

35 State v. Goodrich, 14 W. Va. 834; Bird v. Com., 
21 Gratt. (Va.) 800; State v. Abbey, 29 Vt. 60; People 
v. Calder, 30 Mich. 85; Com. v. Norcross, 9 Mass. 492; 
Com. v. Hayden (Mass.), 40 N. E. Rep. 846; State v. 
Robbins, 6 Iredell’s Law, 23, 44 Am. Dec. 64; Lord v. 
State (Neb.), 28 N. W. Rep. 507; Murphy v. State, 50 
Ga. 150; Dale v. State (Ga.), 15 S. E. Rep. 287; State 
vy. Kean, 10 N. H. 847; State v. Winkley, 14 N. H. 480; 
State v. Clark, 54 N. H. 446; Rex v. Brampton, 10 
East,.282; Hayes v. People, 25 N. Y. 800; Flemming 
v. People, 27 N. Y. 829; Taylor v. State, 52 Miss. 84; 
Robinson vy. Com. (Ky.), 6 Bush, 309. 

86 State v. Wallace, 9 N. H. 515; Faustre v. Com. 
(Ky.), 17S. W. Rep. 189; Com. v. Hayden (Mass.), 40 
N. E. Rep. 846; Wedgwood’s Case, 8 Me. 75; Tucker 
y. State, 117 Ill. 88, 7 N. E. Rep. 51; Stanglein v. State, 
17 Ohio St. 453; People v. Imes (Mich.),68 N. W. Rep. 
157; People v. Stokes (Cal.), 12 Pac. Rep. 71; Johnson 
y. State (Ark.), 30 S. W. Rep. 31; State v. Matlock 
(Iowa), 80 N. W. Rep. 495. 








tificate of marriage, when properly authenti- 
cated, may be given in evidence. But as 
this is not a document that authenticates 
itself, the signature of the minister must be 
proved.” The record book of the person 
performing the ceremony has been admitted, 
together with other circumstantial evidence, 
as tending to establish a marriage in fact.® 
Also, the marriage license and the return 
thereon by the person solemuizing the mar- 
riage is admissible.” A copy of divorce pro- 
ceedings, or a decree of divorce, to which 
the accused was a party, may be offered in 
evidence, not ‘‘to show the divorce, but 
simply to show that up to that time the par- 
ties were husband and wife. And this fur- 
nishes an additional reason for not requiring 
anything more than the decree to be pro- 
duced. It establishes the fact that the par- 
ties to the cause were up to the date of that 
decree husband and wife, as effectually as 
the whole copy of this record could have 
done.’’* Letters of the defendant to the 
person to whom the defendant was alleged to 
be married, in which such person was ad- 
dressed as husband or wife, as the case might 
, be, or in which the defendant admitted the 
relation, have commonly been admitted,# 
as has also a marriage contract purporting 
to have been signed by the contracting par- 
ties at the time of their alleged marriage.” 
Where Marriage Has Taken Place in An- 
other State or Abroad. —It is a well known 
rule that foreign laws are to be proved as 


87 Jackson v. People, 3 Ill. (2 Scam.) 231; People v. 
Broughton, 49 Mich. 339, 18 N. W. Rep. 621; State v. 
Isenhart (Oreg.), 52 Pac. Rep. 569; State v. Abbey, 
29 Vt. 60; Wedgwood’s Case, 8 Me. 75; Steer’s Case, 
2City Hall Rec. (N. Y.) 111; Moses v. Comstock, 4 
Neb. 519; Taylor v. State, 52 Miss. 84; Com. v. Little- 
john, 15 Mass. 163; U. S. v. Simpson (Utah), 7 Pac. 
Rep. 257; State v. Behrman (N. Car.), 19S. E. Rep. 
220. 

88 State v. Melton (N. Car.), 26 S. E. Rep. 988; 
Steer’s Case, 2 City Hall Rec. (N. Y.) 111. 

89 Squire v. State, 46 Ind. 459; State v. Davis (N. 
Car.), 14S. E. Rep. 55; Jackson v. People, 3 Ill. (2 
Scam.) 231; Taylor v. State, 52 Miss. 84; Tucker v. 
People (Ill.), 18 N. K. Rep. 809; Thomas v. State 
(Tex.), 268. W. Rep. 724. 

40 State v. Goodrich, 14 W. Va. 834. To same effect: 
Halbrook v. State, 84 Ark. 511, 36 Am. Rep. 17; State 
v. Gonce, 79 Mo. 600; Adkisson v. State (Tex.), 308. 
W. Rep. 357. 

41 People v. Imes (Mich.), 68 N. W. Rep. 157; Com, 
v. Caponi (Mass.), 30 N. E, Rep. 82; Com. v. Hayden 
(Mass.), 40 N. E. Rep. 846; State v. Nadal (Iowa), 29 
N. W. Rep. 451. 

42 State v. Behrman (N. Car.), 19S. E. Rep. 220. 
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facts before our tribunals, and when it be- 
comes necessary to prove a marriage in fact, 
it would seem to follow that the allegation 
should be accompanied by proof of the for- 
eign law and the two sbould be proven to- 
gether. Yet, according to some authorities, 
the strict enforcement of this rule would 
create immense trouble, being at times a 
matter of great difficulty. The conclusion 
of Mr. Bishop is that whenever two appar- 
ently marriageable persons enter into a con- 
tract, or go through a form of solemnization 
which purports to be a marriage, and nothing 
is presented to throw discredit on the pro- 
ceedings, the foreign law will be presumed, 
prima facie, to make the marriage legal.® 
Accordingly, some of our States do not re- 
quire proof of the foreign law of marriage 
when there is no evidence of irregularity, 
and a prior marriage, which has taken place 
in another State or country, may be proved 
in the same manner and by the same evidence 
as a domestic ceremony, and some courts 
requiring the production of the record for 
domestic marriage relax the rule as to for- 
eign marriage. The court says, in Williams 
vy. State: ‘Of a foreign marriage there 
cannot be record evidence within the power 
of the State to produce. If such evidence 
exists it is without the State and beyond 
the jurisdiction of the court. There would 
be a reason, therefore, for requiring record 
evidence of a marriage in this State not ex- 
isting when the marriage occurred in a for- 
eign State.’ But, generally, the laws of a 
sister State or foreign country must be 
proved. All records should be shown to 
have been made and kept by authority of 
law, and the ceremony shoald be shown to 
have been legally observed. This does not, 
however, preclude the admission of circum- 
stantial evidence of the marriage. But a 
legal marriage should be shown to have taken 
place in order to sustain a conviction. Es- 
pecially is this true where there is proof as 
to what the steps of a foreign marriage are. 
In such a case, if a compliance with the pro- 
visions of the foreign law is essential, there 


43 Bishop on Marriage, Divorce and Separation, 
sec. 1119. 

4454 Ala. 181, 25 Am. Rep. 665. 

45 Murphy v. State, 50 Ga. 150; Dale v. State (Ga.), 
15 8. E. Rep. 287; Crane v. State (Tenn.), 28 S. W. 
Rep. 317; Lord v. State (Neb.), 23 N. W. Rep. 507; 
Reg. v. Newton, 2 Moody & R. 503. 












must be evidence of such compliance.“ And 
the presumption of regularity will not be en- 
tertained where the ac} sought to be estab- 
lished by the aid of such presumption, and 
essential to the validity of the marriage, has 
no logical connection with admitted facts in 
the case. A leading case, illustrative of this 
point, is Weinberg v. State.*? Here, on an 
indictment for bigamy, where the first alleged 
marriage occurred in Prussia, it appeared 
that by the Prussian law a marriage to be 
valid must be entered into as a civil contract 
before a civil magistrate, before the religious 
ceremony, which was usually solemnized, 
should take place. The celebration of such 
religious ceremony without the civil marriage 
was prohibited under severe penalties. In 
this instance only the religious ceremony was 
shown, and from this fact the prosecution 
urged that the prior marriage should be pre- 
sumed, claiming that those engaged in it 
would have been guilty of crime had not the 
other been performed; the presumption of 
their innocence would sustain the inference 
of its performance. But it would also have 
shown the guilt of the defendant in the sec- 
ond marriage, for which he was on trial. 
The court rejected this conclusion on the 
ground that there was no logical connection 
between the two facts, and on account of 
the presumption of the innocence of the 
accused. 

Conclusion.— The judicial decisions are 
very much at variance as to what is, or is not, 
admissible to prove a marriage in fact in 
criminal cases. It is, therefore, impossible 
to state any definite rule of evidence that 
would be applicable to all jurisdictions. 
Much confusion seems to have arisen, because 
in the early cases of several of the States the 
courts misconceived the import of certain 
English cases, which were relied on as au- 
thority, and which were, in fact, cases of a 
different nature than the class under dis- 
cussion. They construed these cases as lim- 
iting the kinds of evidence necessary to 
prove a fact of marriage, while a close study 
of the subject will convince one that it is not 


# Canale v. People (Ill.), 52 N. E. Rep. 310; Faustre 
v. Com. (Ky.), 17S. W. Rep. 189; Tucker vy. People, 
117 Ill. 88, 7 N. E. Rep. 51; Stanglein v. State, 17 Ohio 
St. 453; People v. Lambert, 5 Mich. 349, 72 Am. Dec. 
49; People v. Imes (Mich.), 68 N. W. Rep. 157. 
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the kind of evidence that may be offered 
that is the question to be decided, but what 
is sufficient to prove a fact that is the basis 
of a criminal prosecution. With this idea 
clearly in mind, it becomes more easy to de- 
termine what is requisite proof. The great 
weight of authority may be said to support 
the doctrine that any evidence whatever, that 
is admissible on general principles, and 
sufficient to satisfy the trior of the fact to 
the requisite degree of certainty, under prin- 
ciples pertaining to all criminal proceedings, 
is sufficient to prove a marriage in fact, valid 
and formal underthe law. Thereis no reason 
why there should be a different rule as to 
the proof of one fact, on a prosecution for a 
criminal offense, than there should be in re- 
gard to any other fact essential to the main- 
tenance of the charge. Herein there is no 
distinction between civil and criminal cases, 


for as to the kinds of proof they are alike, 


differing only in the measure required. 
Cuaries L. BARTLETT. 








MALICIOUS PROSECUTION—TERMINATION OF 
PROSECUTION — COMPLAINT — SUFFICI- 
ENCY. 


DOWDELL v. CARPY. 
Supreme Court of California, July 18, 1900. 


Where thejcomplaint in an action for malicious pros- 
ecution showed that in the former action plaintiff 
(now defendant) had recovered judgment, which had 
been reversed in the supreme court, and the cause 
remanded for new trial, it was bad on demurrer, as it 
failed to show that the litigation was without prob- 
able cause or that it had terminated. 

VAN Dykg, J.: The demurrer to the complaint 
was sustained, and the appeal is taken from the 
judgment entered thereon. The sufficiency of 
the complaint is the only question presented on 
appeal. It is contended on the part of the apel- 
lant that the action is for the recovery of damages 
for a conspiracy’ between defendants to injure 
plaintiffs. The case cited and relied upon to sup- 
port this theory is Dreux v. Docem, 18 Cal. 83. 
That was an action, however, for malicious 
prosecution. Several defendants were embraced 
in the action, the complaint averring ‘that the 
defendants, contriving and maliciously intending 
to injure the plaintiff, etc., procured him to be 
indicted.”’ A demurrer was interposed, among 
other grounds, because no averment was made 
of any joint agency on the part of the plaintiffs 
in instituting the prosecution, which demurrer 
was overruled. Itis said in the opinion on the 
appeal: “It is well settled that this action for 
malicious prosecution will lie against several de- 
fendants. It is argued, however, that a conspir- 
acy must be averred. It is true that an action 





lies for a conspiracy unjustly to prosecute a de- 
fendant, but we apprehend that this action is 
somewhat different, in form at least, from an ac- 
tion on the case for a malicious prosecution. The 
gist of this action is the malicious prosecution. 
That of the other is the conspiracy,—the combin- 
ing of two or more to do an unlawful and inju- 
rious act. In the first case, we apprehend, the 
cause of action is complete before an acquittal. 
In the other, the acquittal or termination of the 
prosecution is necessary to enable the pluintiff to 
maintain the suit. But, however this may be, 
we think that it would be holding the rule to 
unnecessary strictness to hold that the defendants 
are not sufficiently and clearly charged with a 
joint act when but one general offense is charged, 
and this averred to be committed by all with the 
same unlawful motive, and that they all contrived 
to effect it.’’ The language of the opinion is not 
very clear. There seems to be an ambiguity as 
to which action reference is made,—whether to 
malicious prosecution or conspiracy. It is stated 
that the cause of action is complete before ac- 
quittal. If in reference to an action for malicious 
prosecution, it is against all the authorities; and 
a mere conspiracy, without carrying out the pur- 
poses of the conspiracy or perpetrating some 
wrong, isnot the ground for a civil action. In 
Savile v. Roberts, 1 Ld. Raym. 378, Chief Justice 
Holt said: ‘An action will not lie for the great- 
est conspiracy imaginable, if nothing be put in 
execution, but if the party be damaged the action 
will lie, from whence it follows that the damage 
is the ground of action.’”” And in Herron v. 
Hughes, 25 Cal. 560, this court says: ‘A simple 
conspiracy, however atrocious, unless it results 
in actual damage to the party, never was the sub- 
ject of a civil action; and though such con- 
spiracy be charged, the averment is immaterial 
and need not be proved. When two or more are 
sued for a wrong done, it may be necessary to 
prove a previous combination in order to secure 
a joint recovery, but it is never necessary toallege 
it, and, if alleged, it is not to be considered as of 
the gist of the action. That lies in the wrongful 
and damaging act done.” . In Taylor v. Bidwell, 
65 Cal. 489, 4 Pac. Rep. 491, itis said: ‘The 
gravamen of the action is the alleged malicious 
prosecution. The averments of the complaint 
with respect to the conspiracy of the defendants 
are not of the gist of the action. That lies in the 
wrongful and damaging act done.” In that case 
the complaint averred, in substance, that the de- 
fendants confederated together for the purpose of 
falsely charging the plaintiff and maliciously 
prosecuting him for the crime of arson. In the 
present case the complaint charges the defend- 
ants with conspiring and combining together to 
prosecute a civil action for the purpose of obtain- 
ing a judgment of foreclosure and selling prop- 
erty of the plaintiff thereunder, wrongfully pro- 
curing the appointment of a receiver therein, and 
for dissuading parties from bidding at said fore- 
closure sale, thereby injuring their business and 
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sacrificing their property, to their damage, etc. 
Parker v. Huntington, 2 Gray, 124, was an action 
to recover damages against the defendants for 
conspiring together to maliciously prosecute the 
plaintiff upon a charge of perjury. The question 
arose as to whether the case was an action for 
conspiracy or for malicious prosecution. The 
court used the following language: ‘By the 
ancient forms of pleading, all actions for malicious 
prosecution, where two or more were made de- 
fendants, were laid with a charge of conspiracy. 
This practice is supposed to have had its origin 
in the phraseology of St. 21, Edw. I., which 
gave the form of writs in such cases by using the 
words: ‘Do placito conspirationis et transgres- 
sionis.’ But the charge of conspiracy was never 
deemed essential to an action, and in modern 
times this form of allegation has fallen into dis- 
use. Bytherules of common law, an action of 
conspiracy, or, to use an equivalent expression, 
a writ of conspiracy, was never allowed but in 
two cases—one, for conspiracy to procure a man 
to be indicted for treason; the other, for con- 
spiracy to prosecute a man for felony by which 
life was put in danger. This form of action, 
however, has become obsolete in those cases 
where it was allowed at common law, having 
been superseded by an action on the case in the 
nature of a conspiracy which furnishes an ad- 
equate and more liberal remedy for malicious 
prosecutions of every nature and description. 
* * * The gist of the action is not the con- 
spiracy, but the damage done to the plaintiff by 
the acts of the defendants; and that is equally 
great, whether it be the result of a conspiraey or 
the act of a single individual. The insertion in 
the declaration of the averment that the acts were 
done in pursuance of a conspiracy does not 
change the nature of the action.” In this case, 
likewise, the gravamen of the action is the alleged 
malicious prosecution, and to support such action 
it must appear that the prosecution complained 
of was nut only malicious, but without probable 
cause, and that such prosecution has terminated. 
In this case the complaint shows that the prose- 
cution complained of resulted in a judgment in 
the superior court in favor of the plaintiff therein ; 
that an appeal was taken, and such judgment was 
reversed. By reference to the case in this court, 
Carpy v. Dowdell, 115 Cal. 676, 47 Pac. Rep. 
695, it appears that a new trial was ordered. And 
it is not alleged, nor does it appear from the 
complaint, that the litigation complained of had 
terminated before this action was brought, and 
the fact that the first judgment was reversed does 
not raise a presumption of want of probable 
cause. The recovery of a judgment in a court of 
competent jurisdiction would rather show proba- 
ble cause for bringing the action, although such 
judgment may subsequently be reversed on 
appeal. It does not appear from the complaint 
in this cause that there was a want of probable 
cause; or that the litigation or proceedings com- 
plained of were terminated; and the complaint, 





therefore, is fatally defective. Hibbing v. Hyde, 
50 Cal. 206; Anderson v. Coleman, 53 Cal. 188; 
Holliday v. Holliday, 123 Cal. 26, 55 Pac. Rep. 
703; Dennehey v. Woodsum, 100 Mass. 195; 
Closson v. Staples, 42 Vt. 209; Carpenter v. Nut- 
ter (Cal.), 59 Pac. Rep. 301. The demurrer was 
properly sustained, and the judgment is affirmed. 


Norre.—Recent Decisions on Termination of Proa- 
ecution in Actions for Malicious Prosecution.—One 
cannot maintain an action for the malicious prosecu- 
tion of a civil action against him, until after its termi- 
nation in his favor. Davis v. Stuart, 47 La. Ann. 378, 
16 South. Rep. 871. Dismissal of a warrant by a 
justice with the consent of the party prosecuting is a 
sufficient determination of the proceeding to author- 
ize an action for malicious prosecution. Welch v. 
Cheek, 115 N. Car. 310,20 S. E. Rep. 460. A nolle 
prosequi entered in a criminal prosecution is a sufii- 
cient termination of the prosecution to authorize the 
defendant to sue for malicious prosecution, unless 
the record shows that the nolle prosequi was entered 
at his instance. Marcus v. Bernstein (N. Car.), 23 S. 
E. Rep. 38, 117 N. Car. 31. The dismissal of a crim- 
inal prosecution by a justice is a sufficient termination 
to justify suit for malicious prosecution. Porter v. 
Martyn (Tex. Civ. App.), 32 S. W. Rep. 731. That 
the prosecution seems to have been instituted with- 
out justifiable cause will not authorize an action 
before a final termination of the prosecution. Hinds 
v. Parker, 42 N. Y. S. 955, 11 App. Div. 327. No 
recovery can be had for malicious prosecution 
unless the prosecution has terminated in plaint- 
iff's favor. Von Koehring v. Witte (Tex. Civ. 
App.), 40 S. W. Rep. 63. The failure of the 
grand jury to indict plaintiff for an offense for 
which he was maliciously arrested by defendant cor- 
poration fixed defendant’s liability for punitive dam- 
ages. Proctor Coal Co. v. Moses (Ky.), 40S. W. Rep. 
681. A discharge on habeas corpus of one committed 
to await the action of the grand jury is not a termina- 
tion of the criminal proceedings, sufficient to author- 
ize an action for malicious prosecution. Hinds v. 
Parker, 42 N. Y. 8. 955, 11 App. Div. 327. That, up 
to time of the trial of the action, which was begun 
two days after plaintiff had been discharged on habeas 
corpus from commitment to await the action of the 
grand jury, no further steps had been taken in the 
criminal proceedings, does not show that such pro- 
ceedings had been finally disposed of. Hinds v. 
Parker, 42 N. Y. S. 955, 11 App. Div. 327. It must be 
shown that the prosecution was legally terminated 
before the commencement of the action; but plaintiff 
need not have been acquitted of the charge after a 
trial on the merits. The entry of a nolle prosequi, 
followed by his discharge, is sufficient. Douglas y. 
Allen (Ohio Sup.), 46 N. E. Rep. 707. An action for 
malicious prosecution will lie at any time after entry 
of final judgment in the court of last resort in the 
action claimed to have been malicious, though the 
right to petition for a new trial on statutory grounds 
continues for a year thereafter. Foster v. Denison 
(BR. I.), 86 Atl. Rep. 93. The failure of a federal 
grand jury to find an indictment against plaintiff on 
defendant’s complaint is not a termination of the 
prosecution in plaintiff’s favor, if it finds an 
indictment on the same showing at a subsequent term. 
Von Koehbring v. Witte (Tex. Civ. App.), 40S. W. 
Rep. 68. On April 5, 1894, plaintiff, her attorney, 
defendant, and the officer all appeared before the 
justice, and the case,was postponed to April 19th. At 
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that time only plaintiff and her attorney appeared, 
and in response to inquiry the justice said there was 
nothing on the docket. The warrant was never 
returned, and nothing was ever done thereafter. 
Held, in an action for malicious prosecution, brought 
January 7, 1895, that the termination of the proceed- 
ings was sufficiently proven. Strehlow v. Pettit 
(Wis.), 71 N. W. Rep. 102. In an action for malicious 
prosecution, it appears that, in one of the prosecu- 
tions on which the action was based, the plaintiff was 
discharged on a writ of habeas corpus, on the ground 
of the insufficiency of the commitment, and a possible 
defect in the warrant; and, in the other, upon the 
statement that she could not give a bond and assur- 
ances that she would not harm defendants, who were 
seeking to compel her to give an undertaking to keep 
the peace, she was discharged on motion of the dis- 
trict attorney, and her own recognizance. Held, that 
an instruction that plaintiff’s release upon the habeas 
corpus proceedings and the dismissal on the motion 
of the district attorney were each a sufficient termina- 
tion of the prosecution, for the purposes of this ac- 
tion, going to show a want of probable cause, is error. 
Holliday vy. Holliday (Cal.), 58 Pac. Rep. 42. Though 
one arrested upon a criminal warrant be discharged 
by the magistrate, yet ifthe prosecutor, with due 
diligence, follows up the prosecution, and carries it 
oninacourt having jurisdiction to try the case upon 
its merits, this is, in effect, a continuation of the orig- 
inal prosecutign. Hartshorne v. Smith (Ga.), 30S. E. 
Rep. 666. When acommitting magistrate, upon ex 

amination, discharges from custody one arrested 
upon a warrant issued upon a complaint of a breach 
of the criminal law, the prosecution is terminated, so 
as to authorize an action for malicious prosecution. 
Ryder v. Kite (N. J. Sup.), 88 Atl. Rep. 754. An ac- 
tion for malicious prosecution cannot be maintained 
until the prosecution complained of has been legally 
terminated in favor of defendant therein. Stark v. 
Bindley (Ind.), 52 N. E. Rep. 804. A dismissal of a 
prosecution to keep the peace at the suggestion of the 
district attorney, on being assured by the defendant 
that she would not molest complainant, and by her 
attorney that he anticipated no purpose on defend- 
ant’s part to harm complainants, is not such a dismis- 
sal by defendant’s procurement as not to be a final 
termination in her favor. Holliday v. Holliday 
(Cal.), 55 Pac. Rep. 703. 
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1. ADMINISTRATOR — Accounting.—One who, before 
his appointment as administrator, deeds ‘all his 
rights, title, and interest of and in” land of which in 
testate died seised, is not liable to the personal repre- 
sentatives or heira of intestate for the purchase 
money; no interest of intestate or the heirs being con- 
veyed or attempted to be conveyed.—WILDERMOTH V. 
LonG, Penn., 46 Atl. Rep. 927. 


2. ADMINISTRATION—Claims Against Estate—Waiver 
of Notice.—A mere conversat’on between plaintiff and 
defendant after the death of the latter’s husband, and 
before she had been appoiuted administratrix of his 
estate, in which she promised to pay plaintiff ‘every 
dollar her husband owed him,” did not constitute a 
presentation of a claim for allowance and a waiver of 
notice, since, until defendant was qualified,she had no 
authority to bind the estate.— BaMBRICK V. BAMBBICK, 
Mo., 58 8. W. Rep. 8. 

8. ADVERSE POSSESSION—Evidence.—Title to land by 
adverse possession may be shown by payment of taxes 
thereon, and notorious and continued assertion of 
claim thereto, by the claimant, in connection with the 
best and most practicable use of the soil for which it 
is adapted, uninterruptedly, for the limitation period 
provided by statute.—WHEELER V. GORMAN, Minn., 83 
N. W. Rep. 442. 

4. ARCHITECT—Liabilities — Defective Plans—Guar- 
antor.—The architect who prepared the plans and 
specifications of a building, and afterwards became the 
contractor and agreed with the owner to put up the 
building according to plans and specifications, is re- 
sponsible for any defect or insufficiency in the specifi- 
cautions. He cannot escape responsibility for defect- 
iveness of the work by taking the ground that the de- 
fect was in the specifications and not inthe work. He 
is responsible for both. The surety company which 
signs his bond to guaranty the safe execution of his 
contract as an “architect and contractor” is equally as 
responsible as the architect and builder for the defect- 
iveness of the specifications or the work, where the 
‘*architect and builder” are one and the same person. 
—LOUISIANA MOLASSES CO. v. LE SASSIER, La., 28 South. 
Rep. 217. 

5. ASSIGNMENT FOR CREDITORS—Exemption.—A cred- 
itor who ovtaine bis judgment against an assignor for 
the benefit of creditors afterthe assignment obtains 
no lien, so that ‘he can avail himself of the clause in 
the judgment’ walving the exemption ‘only by execu 
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tion or attachment against the property reserved as 
an exemption in the deed of assignment.—IN RE 
Suimp’s EstTaTs, Penn., 46 Ati. Rep. 1087. 

6. ATTORNEY AND CLIENT—Fees of Attorney.—Where 
a bill rendered by an attorney for prosecuting a suit 
for his client is not only fraudulently untrue as to 
items for services not rendered, but inflated through- 
out by charges beyond what the services were worth, 
and, with the retainer paid by his client, amounts to 
more than the sum recovered of defendant, it is within 
the rule that if the behavior ofthe attorney towards 
his client is dishonest, oppressive, or illegal, and 
shows a fraudulent intent, the court may proceed sum- 
marily against bim for his misconduct.—TaTgE v. 
FIELD, N. J., 46 Atl. Rep. 952. 

7. BANKRUPTCY —Discharge — Books of Account.— 
Under Bavk. Act 1898, § 14, providing that a bankrupt 
shall not be entitled to a discharge if, withfraudulent 
intent to conceal his true financial condition, and in 
contemplation of bankruptcy, he has failed to keep 
books of account from which his true condition may 
be ascertained,a discharge will not be denied upon 
such ground where it appears that most of the book- 
keeping in question was done before the bankrupt law 
was enacted, and it is not shownthat it was in con- 
templation of bankruptcy.—IN RB Marx, U.8.D.C., 
D. (Ky.), 102 Fed. Rep. 676. 

8. BANKRUPTCY—Preferences — Provable Claims.— 
Under Bankr. Act 1898, § 57, providing that “the claims 
of creditors who have received preferences shal! not 
be allowed unless such creditors shall surrender their 
preferences,” a creditor cannot prove any claim 
against the bankrupt’s estate, though it bea distinct 
and separate debt from the one preferred, until he 
surrenders the preference he has obtained.—IN RE 
ROGERS’ MILLING Co.,U. 8.D. C., W.D. (Ark.), 102 
Fed. Rep. 637. 

9. BENEFICIAL ASSOCIATIONS—Proceedings in Rem 
—Jurisdiction.—Where a resident of Maryland became 
a member of a beneficial association of New York, the 
contract being accepted by a member in Maryland, 
and the premium paid there, the contract was one of 
the State of Maryland; and*hence the rights of differ- 
ent claimants to the beneficial fund onthe death of 
the member were to be decided in accordance with 
Maryland laws.—EXPRESSMAN’S MUT. BEN. ASSN. V. 
HURLOCK, Md., 46 Atl. Rep. 957. 

10. BILLS AND NOTES—Accommodation Notes—Ac- 
tion by Indorser.—An accommodation indorser of a 
note, who has paid it after protest, is not prevented 
from recovery thereon from the prior indorsers by the 
fact that the proceeds of the note were, with his 
knowledge, borrowed and used for the benefit of a cor- 
poration in which he was interested; it not being 
averred by the affidavit of defense that he agreed or 
intended by his indorsement to become equally re- 
sponsible with the prior indorsers for the payment of 
the note, but merely that he joined with them in rais- 
ing the money for the purpose of promoting the in- 
terests of the corporation and paying its obligations. 
—Russ V. SADLER, Penn., 46 Atl. Rep. 903. 


11. BILLs aND NoTEs—Consideration—Mistake—Can- 
cellation.—Where plaintiffs, who were sureties on a 
bond conditioned that they would pay for goods pur- 
chased by the principal which he did not pay for, 
through mistake and misrepresentation gave their 
note for debts incurred before they became sureties, 
their negligence in failing to discover the true state of 
the account between the principal and the defendant 
before giving the note is no defense in a suit to cancel 
the note.—BELAND Vv. ANHEUSER BUSCH BREW. ASssn., 
Mo., 588. W. Rep. 1. 

12. BUILDING aND LoaN AssoOcraTIONsS—Contracts.— 
Where all the negotiations respecting a loan made by 
a building and loan association are conducted by a 
clerk in the office of the agents of the association, and 
the papers are executed by the mortgagor under his 
direction, the association cannot repudiate his agency 


» 








after accepting the benefits of the instruments pro- 
cured by him.—PIONEZER Sav. & LOAN OO. V. BAUMANN, 
Tex., 58S. W. Rep. 49. 

18. BUILDING AND LOAN AssocraTIONS—Stock holders 
—Usury.—Where, in an action to cancel a building as- 
sociation loan for usury, there was evidence that 
plaintiff wished to borrow money of defendant com- 
pany, and was told that in order todo so he must be- 
come a stockholder, and that for this purpose he sub- 
scribed for 10 shares of stock, telling defendant’s sec- 
retary that he did so only to obtain the loan, the ques- 
tion whether plaintiff was a bona fide stockholder was 
properly submitted to the jury.—SOUTHERN HoME 
BuipG. & Loan ASSN. V. THOMPSON, Tex., 58S. W. Rep. 
202. 

14. CARRIERS—Goods—Measure of Damages.—Where, 
in an action against a carrier for damages sustained in 
transit to goods which have no market value, the only 
evidence of value isthe price at which plaintiff has 
sold similar articles, it is not error to instruct the jury 
to look to the original cost of the articles injured, in 
estimating plaintiff's damage.—HousTON, ETC. R. Co. 
v. NBY, Tex., 588. W. Rep. 43. 

15. CARRIERS—Passengers — Ejection.—Where a pas- 
senger was arrested at a station before reaching his 
destination, on the mistaken idea that he was the per- 
son who had assaulted the conductor at another town 
some time prior thereto, the company was liable for 
the ejection, though the conductor acted contrary to 
orders notto make any arrests.—GULF, ETC. Rr. Co. 
v. CONDER, Tex., 58S. W. Rep. 58. 

16. CARKIERS—Street Railways—Negligence.—Where 
the conductor of a street car fuiled to stop at the place 
plaintiff requested, but stopped ashort distance be- 
yond, where the track ran close to the edge of the 
highway, and plaintiff, in alighting with a number of 
bundles and wraps, fel! into « hole and was injured, 
the fact that she did not look at the ground before 
alighting was not sufficient to charge her with con- 
tributory negligence.—Bass v. CONCORD ST. Ry., N. 
H., 46 Atl. Rep. 1056. 

17. CARRIERS OF GooDs—Interstate Commerce—Spe- 
cial Rates.—A contract of shipment of goods from one 
State to another stated that the rate charged was spe- 
cial, and given in consideration of a limited valuation 
placed onthe goods, for which the carrier should be 
Mable. The evidence showed that the rate chsrged 
for shipment wastheregularrate. Held, that the con- 
tract of shipment did not limit the consignee’s right to 
recover the full value of goods lost in transit, and the 
fact that the shipper was required to sign a stipulation 
that the carrier’s liability should not exceed a certain 
amount, in order to get the rate charged plaintiff, does 
not show that the rate charg-d was notthe regular 
rate.—WARD V. MiIssoURI Pac. R:.Co., Mo., 588. W. 
Rep. 28. 

18. CARRIERS OF GOODS—Warehousemen—Storage of 
Goods.—A railroad corporation is not authorized to 
receive for storage for hirein wurehouses, as being 
incidental to its business as acommon carrier, goods 
and merchandise which are not received by it under 
and from shipments over its road. It is authorized to 
receive them for storage from and under shipments 
from and for its roads, to the extent that such storage 
is in fulfillment of its obligations as a common carrier, 
and not otherwise.—STaTk Vv. SOUTHERN Pac. Co., La., 

28 South. Rep. 872. 

19. CONFLICT OF Laws—Law of Evidence—Lex Fori. 
—The law of evidence isthe lex fori. Whether a wit- 
ness is competent or not, whether certain matters re- 
quire to be proven by writings or not, whether certain 
evidence proves a certain fact or not, are to be deter- 


™mined by the law of the country where the question 


arises, where the remedy !s sought to be enforced, and 
where the court sitsto enforce it. It was, therefore, 
error forthe court below to hold at the trial of this 
case that a Wisconsin statute which established noth- 
ing morethan a rule of evidence as to the burden of 
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proof was of force and effect in the courts of this State, 


—JONES V. CHICAGO, ETC. Ry. Co., Minn., 83 N. W. Rep. 
446. 

20. CONTRACTS — Corporations — Claims for Extra 
Work.—Where the contract for building a railroad 
provided that no claim for extra work should be al- 
lowed, unless done In pursuance of a written order 
from the engineer, evidence of a contemporaneous 
oral agreement that if any change was made, entailing 
extra work, it would be paid for, was properly re- 
jected.—MERRITT V. PENINSULAR CONSTRUCTION CO., 
Md., 46 Atl. Rep. 1013. 

21. CONTRACTS — Employment — Discharge.—Where 
plaintiff was employed by defendant for one year, and 
wrongfully discharged before the expiration of that 
time, he is entitled, at his election, to treat the con- 
tract as existing, and sue for his salary as it becomes 
due, or treat it as at an end,and sue for entire dam- 
ages, to be assessed in one action.—ALLEN V. COLLIERY 
ENGINEER’S CO., Penn., 46 Atl. Rep. 899. 


22. CONTRACT—Penal Clause—Construction.—One not 
ready nimself to contract in reference to a matter as to 
which proposals had been invited is not in a position 
to enforce a penalty against the other party submit- 
ting the proposal for not contracting.—J. G. WAGNER 
Co. v. CITY OF MONROE, La., 28 South. Rep. 229. 


23. CONTRACT—Sale—Measure of Damages.—Where a 
contract of sale of the entire product of a sawmill, to 
be made up of several grades of lumber in the propor- 
tions mentioned in the contract, is violated by the 
vendor, in furnishing lumber of the different grades in® 
different proportions from those agreed upon, the 
measure of damages to which the vendee is entitled is 
the difference between the value of the cut of the mill 
as described in the contract and that as actually de- 
livered, which isto be determined from proof of the 
value of both the entire product delivered and that of 
the different grades.—SLOAN V. ALLEGHENY Co., Md., 
46 Atl. Rep. 1003. 

24. CONTRACTS—Setting Aside—Mistake.—An instru- 
ment attempting, but failing, to reduce to writing an 
oral agreement, will be set aside, the party other than 
the one who wrote it and his attorney having, though 
hearing it read, acted without negligence, under a 
mistake ef fact as to the terms and the legal effect of 
the writing.—K#&LLEY v. WARD, Tex., 58 8. W. Rep. 
207. 

25. CORPORATIONS—Collateral Attack on Charter.— 
Whether a charter for a public purpose was originally 
invalid or has been forfeited can be determined, not 
in a collateral proceeding by a private suitor, but only 
ina direct proceeding by the commonwealth.—OLy- 
PHANT SEWAGE-DRAINAGE CO. V.{BOROUGH OF OLY- 
PHANT, Penn., 46 Atl. Rep. 896. 


26. CORPORATIONS—Officers—Right to Compensation. 
—Where a director rendered services for the corpora- 
tion as manager, which were outside of his duties as 
director, for which he received payment without the 
authority from the board, such payment might be 
properly ratified thereafter; and the directors cannot 
be held liable therefor, as for a wrongful expenditure 
of funds.—BassETT V. FAIRCHILD, Cal., 61 Pac. Rep. 
791. 

27. ConPoRATIONS—Stockholders in Foreign Corpo. 
rations.—When a person subscribes for stock in either 
a domestic or a foreign corporation, he thereby con- 
sents to be governed by the provisions of its charter 
or the general law under which it is incorporated, and 
by such by-laws as the corporation may lawfully en- 
act, and that his rights and liabilities as a stockholder 
shall betested and determined by such laws.—GigsEn 
vy. LONDON & NORTHWEST AMERICAN MORTG. Co., U. 8. 
C. OC. of App., Eighth Oircult, 102 Fed. Rep. 584. 


28. CRIMINAL EVIDENCE — Rape—Res Gestw#.—In a 
prosecution for rape, evidence that the girl told de- 
fendant’s witness that she left home because her 
father‘had ruined her was not admissible as part of 








the res geste, nor as showing defendant’s motive in - 
taking her from her home to the place where the al- 
leged offense was committed. — COOKSEY V. STATE, 
Tex., 688. W. Rep. 103. 

29. CRIMINAL Law—Grand Jury—Discharge and Re- 
assembly.—Under Code Cr. Proc. art. 411, providing 
that when the grand jury has been discharged it may 
be reassembled at any time during the term, and, in 
case of failure of one or wore members to reassemble, 
the court may complete the panel by impaneling other 
qualified persons in their stead, in accordance with 
the rules prescribed for completing the grand jury iw 
the first instance, where all the grand jurors reas- 
semble, but one of them is disqualified, the court can- 
not discharge him and complete the panel.—_MAaTTHE WS 
v. StaTE, Tex., 588. W. Rep. 86. 

80. CRIMINAL Law — Homicide—Conspiracy.—W here 
several persons confederate together to commit a 
crime of a nature or under such circumstances as will, 
when tested by human experience, probably result in 
the taking of human life, if such necessity should 
arise to thwart them in the execution of -their unlaw- 
ful plans, it must be presumed that they all understood 
the consequences which might be reasonably expected 
to flow from carrying into effect their unlawful com- 
bination, and to have assented to the taking of human 
life if ry to plish such unlawful act; and, 
if death happens in the prosecution of such a common 
design or object, all are alike guilty of a homicide.— 
REEVES Vv. TERRITORY, Okla., 61 Pac. Rep. 828. 

81. CRIMINAL Law—Homicide—Malice—Intent.—In a 
prosecution for murder,an instruction that express 
malice might be established by proof of the cool de- 
portment and bearing of the party when the killing 
was done, immediately preceding and subsequent 
thereto, his apparent freedom from passion or excite- 
ment, the absence of any known cause to disturb his 
mind or cause his passion, was correct, and was not a 
charge on the weight of the testimony, nor did it sug- 
gest the court’s view of the condition of defendant’s 
mind.—HOWARD V. STATE, Tex., 58S. W. Rep. 77. 


32. CRIMINAL Law—Larceny — Variance.—Where an 
indictment charged that the owner of the stolen prop- 
erty was acorporation chartered by the laws of the 
State of Rhode Island, and the proof was that it was 
chartered by the State of Rhode Island and Providence 
Plantations, the variance, if any, was immaterial.— 
STATE V. WINDER, R. I., 46 Atl. Rep. 1046. 

33, CRIMINAL Law—Larceny—Venue.— Where defend- 
ant was indicted for stealing four steers in one county, 
evidence that they ranged in that county, and were 
missed late in September, and were sold in another 
county on the 2d of October, was sufficient proof of 
the venue as laid inthe indictment to support a con- 
viction, since venue may be proven by circumstantial 
evidence.—BLOOM V. STATE, Ark., 58S. W. Rep. 41. 

84. DEED—Bona Fide Purchaser—Estoppel.—A pur- 
chaser of real estate from one actually the owner 
thereof, and so appearing on the public records, is 
not affected by facts dehors the record, of which he 
had no knowledge, by which his vendor, as between 
himself and other parties, might have been held es- 
topped to have claimed such ownership.—BRIan Vv. 
BONVILLAIN, La., 28 South. Rep. 261. 

85. DEED—Oollateral Attack.—Where a widow hold- 
ing a life estate in land conveyed it, without coneider- 
ation, to those holding the reversionary interest, the 
life estate merged in the fee-simple in reversion, and 
the reversioners, or those claiming under them, can- 
not attack the conveyance by the widow, in ejectment, 
as void because voluntary and in fraud of creditors.— 
WHITAKER V. WHITAKER, Mo., 58S. W. Rep. 5. 

86. DEBDs—Delivery—Agency.—The giving of a deed 
by the grantor, after signature and acknowledgment, 
to one employed by the grantee to prepare it and take 
the acknowledgment, without suggestion or direction 
by any party thereto regarding its custody or disposi- 
tion, constituted a sufficient delivery thereof, though 
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not given to the grantee till after the grantor’s death, 
since such employment by the grantee constituted the 
person employed his agent, and delivery to such agent 
was delivery to the principal. — SWANK v. SWANK, 
Oreg., 61 Pac. Rep. 846. 


87. DEED — Reformation. — Where the evidence 
showed that lands taken in plaintiff's name were pur- 
chased for defendant with her money, a deed from 
plaintiff conveying such lands to defendant will not be 
reformed on the ground that other lands were in- 
tended to be conveyed, since the lands mentioned in 
the deed already belonged to defendant.—HILTs v. 
HILTs, Oreg., 61 Pac. Rep. 855. 

88. DEED OF TRUSTEB—Recitals.—A deed of trust to 
secure an indebtedness having provided that the reci- 
tations in any deed made by the trustee under the 
power of sale should be prima facie evidence of the 
truth thereof, recital in the deed of non-payment of 
the obligation is prima facie evidence thereof in equity. 
—ALLEN V. COURTNEY, Tex., 58 8. W. Rep. 200. 


89. DESCENT AND DISTRIBUTION—Proof of Heirship— 
videace. —Wiile it saffisss foracalld to sastain his 
claim to legitimacy, to prove, in the absence of a cer- 
tificate of birth, baptism, or other equivalent evidence, 
that he has been constantly considered as a child born 
during the marriage of which he claims to be an issue, 
that evidence is not conclusive. It may be met and 
completely rebutted by sufficient evidence showing 
that he is not the child of the marriage of which he 
claims to be the issue.—SUCCESSION OF O’NBIL, La., 28 
South. Rep. 259. 

40. Divorce—Desertion—Evidence.—Where, within 
two years preceding an action for divorce by a wife on 
the ground of desertion, the husband left the town 
where his wife was living, but continued to write to 
her for six months, inviting her to come and travel 
with him, desertion for the period of two years is not 
established.—PROUDLOVE V. PROUDLOVE, N. J., 46 Atl. 
Rep. 951. 

41, Evipgence — Hearsay.—A letter between third 
parties, reciting statements said by the writer to have 
been made to him by defendant, is not admissible 
against the defendant to prove such statements, un- 
less itis shown that he authorized or knew of the writ- 
ing of the letter.—NEVAaDA Co. V. FARNSWORTH, U. 8S. 
©. C. of App., Eighth Circuit, 102 Fed. Rep. 573. 


42. FEDERAL CourTs—Habeas Corpus—Discharge of 
State Prisoners.—A federal court has, and should ex- 
ercise,the powerto discharge on a writ of habeas cor. 
pus a person held in confinement by State authorities 
for an act which involves no moral turpitude, and is 
only claimed to be unlawful because prohibited by a 
State statute, which, jf construed to make such act an 
offense, is in violation of the constitution of the United 
States.—IN RE DAVENPORT, U. S. C. C., D. (Wash.), 
102 Fed. Rep. 540. 

48. FRAUDULENT CONVEYANCES—Burden of Proof— 
Where an alleged fraudulent purchaser of a stock of 
goods brings replevin against an attaching creditor 
of the vendor, and a fraudulent intent to show in the 
vendor, the burden of proof is on the vendee to prove 
actual and adequate consideration for the purchase, 
and the mere production of a note or receipt from the 
vendor acknowledging indebtedness is insufficient.— 
FOSTER V. HAGLIN, Ark., 58S. W. Rep. 128. 


44. GAMING—Stakeholder—Payment after Notice.— 
It is the universal rule of this country that a stake- 
holder who pays over money bet upon an election, 
after notification not to do so, pays at his peril, and 
an action against him forthe money can be main- 
tained by the party giving such notice.—PAB8T BREw- 
Ing Co. v. Liston, Minn., 88 N. W. Rep. 448. 


45. GARNISHMENT—Abuse of Process.—A creditor will 
not be permitted to initiate a series of garnishments, 
and thus tie up ip the hands of an employer separate 
amounts of money, which have been earned a8 wages 
by a laboring man until the 30 days prescribed in Gen. 








St. 1894, § 5814, have expired, and then, by another 
proceeding in garnishment, appropriate these 
amounts tothe payment of his debt. Such proceed- 
ings are a perversion of civil process, and cannot be 
sanctioned.—RUSTAD V. BisHeP, Minn., 83 N. W. Rep. 
449. 

46 GIFTs INTER VIvO8—Delivery to Trustee.—Where 
money is delivered to a third person to hold fora 
donee during the life of the donor, and to invest and 
pay over the interest to the donor for the support and 
maintenance of herself and the donee, and on the 
death of the donor to pay the same to the donee, the 
delivery is sufficient to complete the gift, which is not 
revoked by the subsequent death of the donor before 
the property has been actually delivered to the donee. 
—SMITH V. YOUNGBLOOD, Ark.,58S W. Rep. 42. 


47. GUARDIAN AND WARD—Settlement—Non- Resident 
Ward.—A minor 18 years of age, but emancipated by 
the law of her domicile, is entitled toa settlement with 
her guardian in Tennessee, and to the possession of 
her real and personal property located therein, since 
Shannon's Code, § 4318, providing for the delivery ofa 
ward’s property to her upon attaining the age of 21 
years, does not apply to non-resident wards.—MEM- 
PHIS TRUST CO. V. BLESSING, Tenn., 588. W. Rep. 115. 


48. HaBEAS CORPUS — State Courts — Arrest under 
United States Commissioner’s Warrant.—State courts 
have no authority to release on habeas corpus one ar- 
rested by a United States marshal within his district 
under a warrant issued by a United States commis- 
sioner therein, based on a copy of an indictment from 
a United States court in the Indian Territory.—Ex 
PARTE CHANCE, Tex., 588. W. Rep. 110. 


49. Hi@HWAaY— Negligence—Iinjury to Pedestrian.— 
An embankment along the middle of a street, made 
for a railroad constructed thereon, is not, as tothe 
part occupied by the road, a substituted highway, so 
as to render the borough liable for injury to one who, 
walking along tbe tracks, falls into an opening in the 
embankment, though people were accustomed to use 
it for a footpath; the fact that use was not permissive 
being shown by the posting of notices along it that 
persons using it would be regarded as trespassers.— 
KASEMAN V. BOROUGH OF SUNBURY, Penn.,46 Atl. Rep. 
1082. 

50. HUSBAND AND WIFE—Separate Estate—Notes— 
Binding Separate Estate.—Since an intent to createa 
mortgage is essential to the creation of an equitable 
mortgage, the fact that a married woman, who signed 
notes with her husband, added, after her signature, 
the words, ‘‘for the payment of which I bind my sepa- 
rate estate,” though it made such netes enforceable 
against her estate in equity; did not constitute them 
an equitable mortgage creating a lien on her separate 
property, entitling their holder to preference over 
holders of other notes enforceable only at law.— 
WersT. NAT. BANK OF BALTIMORE V. UNION BANK OF 
MARYLAND, Md., 46 Atl. Rep. 960. 


51. HUSBAND AND WIFE—Wife’s Interest in Personal 
Property—Divorce.—Under Sand. & H. Dig. § 2517, pro- 
viding that a wife who is granted a divorce from her 
husband ‘‘shall be entitled to one-third of the hus- 
band’s personal property absolutely,” a wife who has 
commenced an action for divorce against the husband 
has no such claim upon the latter’s personal property 
before decree as will entitle her to enjoin the distribu. 
tion of one-third of the proceeds of such property, in 
the hands of the husband’s trustee in bankruptcy.— 
Hawk v. Hawk, U.S. D. OC. (Ark.), 102 Fed. Rep. 679. 


52, INDICTMENT—Variance.—An indictment for killing 
‘tone 8, whose Christian name is unknown,” was not 
sustained by proof of the killing of D G.—RILEY v. 
STATE, Ark., 58S. W. Rep. 39. 

58. INSURANCE—Action on Policy—Notice.—There is 
a privity of interest between the insured and the one 
to whom he assigned the policy sufficient to enable 
them to join in a suit to have their rights recognized.— 
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ELGUTTER V. MUTUAL RESERVE FOND LIFE ASsN., La, 
28 South. Rep. 289. 

54. INSURANCE—Assignment of Policy to Receiver.— 
After a policy of fireinsurance,providing that the same 
should be void in case of any change in the interest, 
title, or possession of the subject of the insurance, had 
been pledged to a bank as collateral security for a debt 
due from the insured, the latter was adjudged a bank- 
rupt, the property insured placed in the hands of a re- 
ceiver, and the policy assigned to the receiver, with 
the consent of the insurance company. Thereupon 
the bank, which had paid the premium, presented its 
bill therefor to the receiver, who paid the same with- 
out notice that the policy had been pledged. Held, 
that the assignment of the policy to the receiver, with 
the consent of the company, operated as a new and 
substantive contract, by which the rights of the bank 
as pledgee were terminated, and upon gq loss accruing 
the receiver was entitled jto the insurance as against 
the bank.—IN RE HAMILTON, U.S. D. C., W. D. (Ark.), 
102 Fed. Rep. 683. 


55. INSURANCE—Identity — Intent — Evidence—In an 
action on a fire policy insuring tobacco and tobacco 
stems and packages, where one of the questions to be 
determined was whether tobacco destroyed was cov- 
ered by the insurance, declarations of the insured that 
it was not his intention to cover the tobacco destroyed 
by such insurance were properly admitted to identify 
the risk.—_LEFTWICH V. ROYAL INS. Co. OF LIVERPOOL, 
Md., 46 Atl. Rep. 1010. 

56. INSURANCE—P roofs of Loss—Waiver.—Where in- 
sured, in good faith, plainly intending to comply with 
the demand for additional proof of loss, sent the same 
within the required time, explaining why it is not 
more full, the insurer, by making no objection until 
trial, waives any right for stricter compliance with 
the terms of the policy.—CUMMINS V. GERMAN-AMERI- 
CAN Ins. Co., Penn., 46 Atl. Rep. 902. 

57. INSURANCE—Renewal of Policy.—A petition alleg- 
ing past insurance upon certain described premises in 
asum named, and the renewal of said policy for the 
same amount, and upon the same terms, agreements, 
covenants, and stipulations as were contained in said 
policy, for the further term of one year, is defective in 
not setting forth with sufficient fullness and clearness 
the provisions of the former policy, and which were 
to be inserted in the renewal policy.—MALLETTE Vv. 
BRITISH-AMERICAN ASSUR. CO. OF TORONTO, CANADA, 
Md., 46 Atl. Rep. 1005. 

58. INSURANCE POLICY—Consent to Arbitrate— Estop- 
pel.—An insured, by consenting to arbitrate the 
amount of loss sustained by fire, in pursuance to the 
provisions of the policy, is not precluded in a 
suit upon the policy, from claiming and recover- 
ing as for a total loss, if the evidence sustains his 
claim. The provisions of section 3643, Rev. St., being 
founded upon public policy, the insured cannot be 
held to a waiver of them.—PENNSYLVANIA FIRE INS. 
Co. v. DRACKETT, Ohio, 57 N. E. Rep., 962. 

59. JUDGMENT — Persons Bound—Executors and 
Trustees.—A judgment against defendants as adminis- 
trators with the will annexed is not binding on one of 
the same persons in his capacity as a trustee under the 
will, or upon the beneficiaries of the trust, as to prop- 
erty which had been delivered to the trustees prior to 
the institution of the action against the administra- 
tors, where itis not shown that,as & matter of fact, 
the defense was made on behalf of the trust estate, at 
its expense and for its protection.—CaRy v. RoosE- 
VELT, U. 8. C. OC. of App., Second Circuit, 102 Fed. Rep. 
569. 

60. Lizz InRURANCE—Action on Life Policy.—In an 
action by the beneficiary to recover upon a life insu- 
rance policy, evidence as to the death of the insured 
examined, and held, that the trial court was justified 
in granting defendant’s motion for judgment notwith- 
standing the verdict.—BaxTBR V. COVENANT MoT, LIFE 
As8N., Minn., 88 N. W. Rep. 409. 





61. Li-gs InsuRANCE—Fraud of Oreditors. — Where 
the personal property of an insured, including the 
casb surrender value of his life policy, did not exceed 
his homestead jexemption, a gift of such policy to his 
wife was not void as to creditors, since, as an insolvent 
debtor may convey his homestead to his wife, such 
gift did not affect their rights.—BaRRON v. WILLIAMS, 
8. Car., 868. E. Rep. 561. 


62. LIFE INSURANCE — Rights of Divorced Wife.— 
When a married woman is named as a beneficiary in a 
policy of insurance on the life of her husband, she is 
entitled to the proceeds of the ‘policy, notwithstand- 
ing a divorce obtained by her before his death.— 
OVERHISER’S ADMX. V. OVERHISER, Ohio, 57 N. E. Rep. 
965. 

68. LIMITATIONS — Acknowledgment of Debt. — The 
making of a note of $163, and expression of willingness 
to give it in settlement of a debt, authorize the finding 
of a new promise to pay that sum, but not the whole 
debt, whatever its amount may be.—MoOoOaAR v. MooaR, 
N. H., 46 Atl. Rep. 1052. 


64. LIMITATION OF ACTIONS — Executor’s Claim for 
Moneys Advanced.—Limitations do not commence to 
run against the claim of an executor for moneys ad- 
vanced to pay decedent’s debt until the settlement of 
the jexecutor’s account.—IN RE BENTLEY'S ESTATE, 
Penn., 46 Atl. Rep. 898. 

65. ManpDaMous — Execution of Order of Appellate 
Court.—To entitle one to a mandamus by the supreme 
court to compel the lower conrt, on remand, to try a 
particular issue only, it must appear that the order re- 
manding the case directed the trial pf that issue, and a 
mention in the opinion that the issue had not been 
passed upon is insufficient to justify it, where in the 
order of reversal no restriction is placed on the trial 
court.—TAYLOR V. JONES, Tex., 58S. W. Rep. 47. 


66. MASTER AND SERVANT — Discharge—Validity.— 
Plaintiff having been engaged for a year as clerk, the 
destruction by fire of the business house and stock of 
goods of the defendants, and the subsequent dissolu- 
tion of the firm and its retir ¢ from business, did 
not, in the absence of a reservation’of the right of dis- 
charge for these reasons, absolve defendant from the 
obligation contracted with him to retain his services, 
at the salary stipulated, through the remainder of the. 
year.—MADDEN V. Jacobs, La., 28 South. Rep. 225. 

67. MASTER AND SERVANT—Employment for Year.—A* 
written offer, made by an operative to a manufacturer, 
to perform work and make certain articles at the 
latter’s factory at specified prices, contained the fol- 
lowing stipulation: “In making this agreement or 
contract, I will want you to guaranty me $3,000 per 
year, a proportion of this amount to be paid me each 
pay day,and a settlement to be made at the end of 
each year, and, if Ishould make more than the above 
guaranty, the difference be paid me at the end of each 
year, when settlement is made.” The offer was ac- 
cepted as made. Held, the acceptance of the offer 
created a contract for a year.—KELLY Vv. CARTHAGE 
WHEEL Co., Ohio, 57 N. E. Rep. 984. 


68. MAST®BR AND SERVANT—Injury to Employee—Neg- 
ligence.—The movement of an engine and train, with 
out giving the customary signals of warning, such as 
ringing the bell or blowing the whistle, constitutes 
negligence sufficient to establish a liability against a 
railroad company when such omitted signals were the 
cause of injury.—HOOPBR V. GREAT NORTHERN RY. 
Co., Mina., 83 N. W. Rep. 440. 


69. MASTER AND SERVANT — Negligence.—Plaintifft 
could not recover for injuries caused by a kick from 
his master’s mule, on the ground of the master’s fail- 
ure to warn him of its vicious disposition, where he 
admitted that he was told on the morning of the acci- 
dent that ifhe was not careful the mule would kill 
him, and that when driving along the mule would stop 
and go to kicking.—BrssEMER LanpD & IMPROVEMENT 
Co. Vv. DuBOSsE, Ala., 28 South. Rep. 880. 
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70. MintInG Contract — Evidence.—No basis for re- 
covery for not being allowed to perform a contract to 
mine coal is shown, the miner's claim being only for 
the coal that came into the breast as the result of his 
blasting, and it being admitted that part of it came as 
the result of a squeeze, and there being no evidence 
of what came in from his blasting.—KE&RRIGAN V. PaR- 
DEE, Penn., 46 Atl. Rep. 1030. , 


71. MONOPOLIES — Anti-Trust Law—Illegal Combina- 
tions.—An association of manufacturers of shingles 
within a particular State formed for the purpose of 
securing concerted action between its members to pre- 
vent overproduction and establish uniform prices and 
grading, is not an illegal combination in restraint of 
interstate or foreign commerce, within the meaning 
of the anti-trust law of 1890, or subject to federal con- 
trol; and the fact that through the action of the asso- 
ciation the mills of its members were closed for a cer- 
tain time, and the price of shingles was raised, but 
not to an extent alleged to be unreasonable or exorb- 
itant, does not give a dealer in shingles for exporta 
right of action against it or its members uncer such 
law.—GIBBS Vv. MCNEBLEY, U. 8. 0. C., D. (Wash.), 102 
Fed. Rep. 594. 


72. MorRTGaGES—Bill to Redeem.—A bill to redeem 
lands from a mortgage cannot be maintained by a 
legatee whose interest inthe mortgaged premises is 
limited tothe extent ‘of one-tenth of the proceeds of 
the sale of the estate in remainder after expiration of 
alifte estate and payment of the mortgage debt, as 
against the mortgagee, holding the legal estate, and 
also having precisely the same beneficial interest un- 
der the will as tha plaintiff.—SNOOK Vv. ZENTMYER, 
Md., 46 Atl. Rep. 1008. 

78. MORTGAGES — Foreclosure Sale—Setting Aside.— 
Where a tract of land was sold on foreclosure as a 
whole, after being offered in parcels, and the mort- 
gagee wasthe only bidder,two former sales having 
been set aside for informality, the mortgagee being 
the highest bidder at each of them, and the mortgagee 
had repeatedly offered to release the land on payment 
of debt, interests and costs, and there was no such in- 
adequacy of price ae would justify an inference of bad 
faith, the sale will not be set aside because there was 
some evidence that the price was low.—CARROLL V. 
Hotton, Md., 46 Atl. Rep. 967. 


74. MorTGaGe—Subrogation Payment of Mortgage.— 
Defendant, who had executed two mortgages on his 
land (one in 1884 in favor of M, and one in 1887toG), 
applied to plaintiff for a loan; and plaintiff paid M's 
mortgage, under an agreement with defendant that 
he would secure a release of G's mortgage, and in- 
structed the register of deeds not to discharge M’s 
mortgage of record until defendant had secured such 
release. Defendant failed to secure the release from 
Gand the register of deeds discharged M’s mortgage 
by mistake. Held, that plaintiff was entitled to be 
subrogated tothe rightsof M.—BANK OF IPSWICH V. 
Brock,S8. Dak., 88 N. W. Rep. 436. 

75. MUNICIPAL CORPORATIONS—Contracts for Water 
and Lights.—Contracts by the authorities of a munici- 
pality for water and lights to be furnished to the mu- 
nicipality and its inhabitants are not made in the 
exercise of the governmental powers of the municipal- 
ity, but of its proprietary or business powers, and are 
governed by the rules applicable to contracts made by 
individuals or business corporations. Suche contract, 
when fairly made, without fraud or imposition on the 
part of the other party, or misconduct or bad faith on 
the part of the officers acting on behalf of the 
municipality, and which was not unreasonable in 
its terms when made, cannot be repudiated by 
the municipality after the other party has expended 
money in the building of works in reliance thereon, 
and so long as such party complies with its provisions. 
--LITTLE FAaLLs ELECTRIC & WATER Co. v. CITY OF 
LITTLE FALys, U. 8. C. C., D. (Minn.), 102 Fed. Rep. 
668. 








76. MUNICIPAL CORPORATIONS — Electric Lighting— 
Contracts.—A contract between a city, which is spe- 
cially authorized by its charter to make provision for 
lighting the city, and an electric light company, 
whereby the latter agrees to furnish the city, for the 
term of three years, a given number of electric lights 
at a stated annual rental, not exceeding the amount 
the city is authorized to collect and appropriate for 
such purpose each year, and under which payment is 
to be made only on the performance of the service 
provided for, does not create an indebtedness, within 
the constitutional inhibition against the creation of a 
debt by a city without making provision for the as- 
sessment and collection of a sufficient sum to pay the 
interest, and the creation of a sinking fund for the 
payment of the principal.—DaLLas ELECTRIC Co. V. 
OITy OF DALLAS, Tex., 58 8. W. Rep. 153. 


77. MUNICIPAL Bonps—Equity — Remedy at Law.— 
Where a municipal corporation has issued bonds in 
excess of the constitutional limit, a holder of sueh 
bonds may maintain a suit in equity to determine the 
portion of the debt which is valid and enforceable, and 
to have such amount apportioned between the differ- 
ent bondholders.—EVERETT V. INDEPENDENT SCHOOL 
Dist. OF RocK Rapips, U. S. C.C., N. D. (lowa), 102 
Fed. Rep. 629. 

78. MUNICIPAL CORPORATION—Ordinance—Validity.— 
Regulation of Saloons—Unreasonableness.—A city or- 
dinance providing that it shall be unlawful forthe 
proprietor of any saloon or place where intoxicating 
liquors are sold and dispensed, his clerks, agents, or 
employees, to enter such saloon on Sunday for any 
purpose whatever, without first obtaining a written 
permission from the mayor or recorder of the town in 
writing, stating the length of time he may remain in 
the saloon, etc., is unreasonable and void.—Mayor, 
ETC. OF NEWBERN V. McCann, Tenn., 58 8S. W. Rep. 114. 


79. MUNICIPAL CORPORATION — Street—Obstruction— 
Removal.—A person or corporation taking possession 
of a public street, and so obstructing it as to deprive 
an abutting proprietor of access through such street 
to his property, may be condemned, at the suit of such 
proprietor, to remove the obstruction and to respond 
in damages, actual and exemplary.—WaALKER V. VICKS- 
BoRG,S.&P. R. Co., La., 28 South. Rep. 324. 

80. MUNICIPAL INDEBTEDNESS-— Increase — Contract 
for Sewer.—The debt of a city is not increased, within 
the prohibition of Const. art. 9,§8, against its debts 
exceeding 7 per cent. of the assessed value of its tax- 
able property, by a contract for a sewer which pro- 
vides the contract price by an appropriation of money 
in the treasury, and assessments In good faith on the 
property benefited, though it afterwards determined 
that the assessments as to non-abutting property can- 
not be enforced.—ADDYSTON PIPE & STEEL CO. Vv. City 
OF CorRRY, Penn., 46 Atl. Rep. 1035. 


81. NEGLIGENCE—Proximate Cause.—Where an em- 
ployee of a railroad, while attempting to fasten the 
door of a stock car into which horses have been driven, 
is injured by one of them rushing out and kicking him, 
the kicking is the proximate cause of the injury, 
though, but for a defective ;fastening, the door 
would have been secured in time to prevent the horse’s 
escape.—SMITH V. Texa8S &P. Ry. Co., Tex., 588. W. 
Rep. 151. 

82. NEGLIGENCE—Venue—Damages to Personalty.— 
Action for damages to land and personality from a 
single fire set by defendant, being brought in a county 
in which it may be maintained as to the personalty, 
may also be maintained as to the land.—WILson Vv, 
pgecos &N. T. Ry. Co., Tex., 588. W. Rep. 183. 

88. NUISANCE — Cemeteries—Injunction.—The main- 
tenance of a cemetery will uot be enjoined on the 
ground of contamination of adjoining wells; it being a 
matter of public necessity, located outside the town, 
in @ sparsely populated district, there being no other 
suitable place for it, except at a distance of several 
miles from town; it appearing that it will be many 
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years before it will be occupied by many bodies; no 
actual injury of the kind complained of being proved; 
and it being doubtful if such injury will ever occur, 
and there being ample remedy at law if it does occur, 
—WAHL V. METHODIST EPISCUPAL CEMETERY ASSN. OF 
WILLIAMSTOWN, Penn., 46 Atl. Rep. 913. 

84. PARTNERSHIP — Newspaper—Chattel Mortgage.— 
Where a partnership is forrhed to publish a news- 
paper, anote and chattel mortgage covering all the 
property ofthe firm, made by one partner without 
special authority from the other, are void, such acts 
not being within the implied authority of a partner in 
a non-trading nartnership.—MCMANUS V. SMITH, Oreg,, 
61 Pac. Rep. 844. 

85. Post OFFICE—Right to Use the Mails.—The right 
to use the mails is a statutory privilege, and not prop- 
erty inthe constitutional sense, and hence an act of 
congress giving the postmaster general authority to 
determine whether a person has forfeited the right is 
not obnoxious to the constitution, inasmuch as it does 
not deprive him of his property without due process 
of law, or subject him to punishment for an offense.— 
AMERICAN SCHOOL OF MAGNETIC HEALING V. MCAN- 
NULTY, U. 8. C. C., W. D. (Mo.), 102 Fed. Rep. 565. 


86. PREFERENCES—Bankruptcy.—An absolute con- 
veyance by an insolvent to ajudgment creditor, who 
is liable as indorser on notes of the grantor, does not 
create a trust or constitute an assignment for the ben- 
efit of creditors, so as to render it void if not filed 
within the time limited for assignments, though it is 
subject to the payment of fixed liens on the land, and 
to payment of the notes and of other debts of the 
grantor within three years.—MILLER V. SCHRIVER, 
Penn., 46 Atl. Rep. 926. 

87. PRINCIPAL AND AGENT—Authority of Special 
Agent—Contracts.—A general manufacturer’s agent 
heard that plaintiffs wanted to purchase some goods, 
and went to defendant, who was a dealerin such goods, 
to procure an order, and was quoted a price and con- 
ditions of sule. Held that, on making a contract of 
saie with plaintiff, he could not exceed the terms of his 
special directions, and plaintiff was bound to know 
the extent of his authority.—HARDWICK vy. KIRWAN, 
Md., 46 Atl. Rep. 987. 

88. Process, SERVICE OF—Courts—Suit Against Part- 
nership.—Service upon the agent ofa partnership, in 
an action brought against the partnership as such, 
under a State statute, does not give the court jurisdic- 
tion overthe individual partners; norcanthe court 
acquire jurisdiction to render judgment egainst a part- 
‘ner who is a non-resident of the State, unless by serv- 
ice made upon him therein, or by his voluntary ap- 
pearance.—RALYA MARKET OO. v. ARMOUR & CO., U.S. 
C. O., N. D. (Lowa), 102 Fed. Rep. 530. 

89. PUBLIC LANDS—Powers of Congress.—The para- 
mount control over the disposition of the public lands 
of the United States remains in congress, and the fact 
that a contest over the right of entry of such'lands is 
pending before the land department, a creation of 
congress, and not of the constitution, does not deprive 
congress of such paramount control; and it may at 
any time, by an act passed for that purpose, withdraw 
such contest from the jurisdiction of the department, 
and itself determine the rights of the parties.—EMBLEN 
v. LINCOLN LAND Co., U.S. ©. 0. of App., Eighth Cir- 
cuit, 102 Fed. Rep. 559. 

90. PUBLIC Lanps—Recitation in Oertificate.—A reci- 
tation in a certificate by the secretary of war of the re- 
public of Texas that the heirs of a certain person, who 
had falien in the Alamo, were entitled to a certain 
amount of bounty land, was conclusive; and hence the 
heirs of one having the same name, Who fought in the 
samb war, but survived for several years thereafter, 
were not entitled to hold lands under such certificate. 
—DIcK v. MALONE, Tex., 588. W. Rep. 168, 

91. QuIETING TITLE—Parties.—In a suit to quiet title 
to atract of land claimed by complainant under one 
title all persons claiming 4n interest inthe Jund or 





any part thereof adversely to such title may be joined 
as defendants, and it is not essential that they should 
claim through a common source of title.—-STEMMLER 
v. MCNBILL, U. 8.0. C., E. D. (N. Oar.), 102 Fed. Rep, 
660. 

92. RAILROAD COMPANY—Assumption of Risk—Negli- 
gence.—A person selecting, for his own convenience, 
a dangerous route to a city instead of a safer one, and 
in passing into a bridge or trestle (a place of danger, 
according to hisown theory) with full knowledge of 
the dangers he might encounter from doing so, volun- 
tarily takes upon himself risks,the results of which 
he cannot shift at will upon other parties.—PROVOSsT 
v. Yazoo & M. V. R. Co., La., 28 South. Rep. 305. 


98. REAL ESTATE SALES — Procuring Purchaser.— 
Where a broker, claiming commiesion for procuring a 
purchaser of real estate, offered evidence that an off+r 
had been unconditionally accepted over the telephone, 
which was denied by his principal, who offered evi- 
dence of accertance by a certain letter conditioned on 
the conveyance being without warranty, it was not er- 
ror to refuse an instruction that prior letters, some of 
which, and indorsements thereon by such principal, 
referred to the telephone communication, did not con- 
stitute an unconditional acceptance of the offer, since 
such principal was not entitled to a judicial construc- 
tion of such lettcrs alone, without regard to the con- 
versation.—BEACH Vv. TRAVELERS’ INs. UO., Conn., 46 
Atl, Rep. 867. 

94. REMOVAL OF CaUsES — Non-Residence — Foreign 
Corporation.—The facts that the name ofa corpora- 
tion indicates that itis acorporation ofa particular 
State, and that it owns property, carries on buriness, 
and maintains an office in such State,do not over- 
come the presumption that it is a non-resident of such 
State, and entitled as such to remove a suit against it 
by a citizen of the State, where the plaintiff's plead- 
ings show that it was incorporated in a foreign comn- 
try.—HOWARD V. GOLD REEFS OF GEORGIA, U.8. C. U., 
N. D. (Ga.), 102 Fed. Rep. 657. 

95. REMOVAL OF CausEs—Federal Question—Plead- 
ing.—The rule that a cause is not removable, as one 
arising under the constitution or laws of the United 
States, unless such fact appears from the plaintiff's 
pleading, applies only to cases in which the federal 
question is one inhering in the controversy itself, so 
thatif raised by the defendant, and determined #guainst 
him by the State court, he may remove it for review 
by appeal or writ of errorto the supreme court; and 
such rule cannot be so extended as to permit a plaint- 
iff to prevent the removal of a suit against a receiver 
of a federal court by omitting to state in his pleadings 
by what court defendant was appointed receiver.— 
WINTERS V. DRAKE, U. S.C. C., N. D. (Ohio), 102 Fed, 
Rep. 545. 

96. REMOVAL OF CauUses—Jurisdiction—Presumption. 
—If the right of removal to a federal court does not 
appear in the record of the State court, it must be 
clearly shown in the petition for removal, or it will be 
presumed that it does not exist.—FIFE Vv. WHITTELL, 
U. 8. OC. O., N. D. (Cal ), 102 Fed. Rep. 587. 

97. SaLE—Breach of Warranty—Rescission.— Where, 
by the terms of a warranty given on the sale of per- 
sonal property, a rescission of the contract is provided 
for ,in case of a breach of the warranty, and is condi- 
tioned on certain specified acts to be done by the pur- 
chaser precedent tothe rightto rescind, a return of 
the property to the seller is ineffectual as a rescission 
unless such conditions be complied with.—AVERY 
PLANTER OO. V. PECK, Minn., 83 N. W. Rep. 455. 


98. SUNDAY Law — Constitutional Law—Barbers.— 
Pen. Code, art. 196, prohibiting Sunday labor, is within 
the police power of the State, and constitutional. 
Where no special circumstances exist,the work ofa 
barber in shaving customers on Sunday is not such a 
work of necessity as is excepted from the operation of 
Pen. Code, art. 1%, prohibiting Sunday labor.—Ex 
PARTE KENNEDY, Tex., 58S. W, Rep. 129. 
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99, TAXATION —Exemptions—Fairness.—Under Const. 
art. 1, § 2, providing that ‘‘all laws should be made for 
the good of the whole; and the burdens of the State are 
to be fairly divided among its citizens,”—Pub. Laws, 
ch. 386, exempting the property of the Grosvenordale 
Company from taxation for 10 years from April 11, 
1892, and chapter 387, exempting the property of the 
American Electrical Works from taxation for 10 years 
from March 22, 1893, are constitutional, since the pro- 
vision of the constitution is directory, and is not a lim- 
itation on the legislative power of exemption; and the 
question of the fairness of the exemption is for the 
legislature, and not for the courts.—CRAFTs V. Ray, R. 
I., 46 Atl. Rep. 1043. 


100. TELEGRAPH COMPANY — Death Telegram—Non- 
Delivery.—Where a telegram was sent, announcing 
the death of plaintiff's son, followed by another to the 
operator asking prompt delivery of the first, and the 
operator forgot to deliverthe message for four days, 
whereby plaintiff was prevented from attending the 
burial of bis son, punitive damages are proper, in an 
action to recover for plaintiff's mental distress, on 
grounds of public policy.—WESTERN UNION TEL. Co. 
Vv. FRITH, Tenn., 58 8. W. Rep. 118. 


101. TELEGRAPH OOMPANY—Delay in Transmission— 
Damages.—W here, through fallure of defendant to de- 
liver a message, plaintiff was prevented from being 
present at the death of his child, an instruction that if 
plaintiff and his wife, or either of them, suffered any 
sorrow therefor, the jury should award ajust pecu- 
niary compensation for the sorrow so suffered, was er- 
roneous, since the distress occasioned the wife through 
the non-delivery of the message was too remote to 
constitute an element of damage.—WESTERN UNION 
TEL. Co. v. LOVETT, Tex., 58 S. W. Rep. 204. 


102. TRESPAss—Unfenced Pasture—Herding of Anl- 
mals.—W here defendant caused his sheep to be herded 
on what he knew to be plaintiff’s pasture, though the 
same was unfenced, an action will liefor the value of 
the grass destroyed by the sheep, notwithstanding 
Pol. Code, § 3258, providing that, if an animal break 
into any fenced inelosure, the owner ofthe animal 
shall be liable for damages sustained, since such stat- 
ute, permitting recovery only where the land is 
fenced, applies to trespasses committed by animals 
running at large without the knowledge of the owner, 
and not toa case where one knowingly and willfully 
appropriates the use of another’s land.—MONRKOE V. 
Cannon, Mont., 61 Pac. Rep. 863. 


108. Trespass TO TRY TITLE—Taxation.—Where a 
judgment foreclosing a tax lien is not void on its face, 
it will protect a purchaser thereunder, though the 
proceedings anterior to judgment were irregular; and 
such judgment is conclusive, ina subsequent suit to 
try title to property purchased thereunder, of the 
question of the correctness of the assessment of taxes 
for which the property was sold.—_HOUSSKLS Vv. Tay- 
LOR, Tex., 588. W. Rep. 190. 


104. TRADE-MARK — Unfair Competition—Packages 
and Labels.—To entitle a manufacturer to proteetion 
in the exclusive use of the style of packege and label 
adopted by him asto shape, colors,and general ap- 
pearance, it must appear not only that he was the first 
to use such dress for his goods, but that its use by him 
has been general, continuous,and exclusive, so that 
it has become a distinguishing mark ef his products. 
—ACTIBNGESELLSCHAFT VEREINIGTG ULTRAMARINE 
FABRIKBEN, VORMALS LEVERKUS, ZBLTNER & CONSORTEN 
IN NURNBERG V. AMBERG, U. 8.C.0C., D.(N. J.), 102 
Fed. Rep. 551. 

105. Trust—Declaration—Subject.—The subject of 
the trustis declared with sufficient definiteness in a 
writing, signed by E, in which he declares that he 
holds $2,000 of his daughter’s money, that she is to re- 
ceive interest thereon during her life, and that at her 
death the principal shall be paid to her children.—In 
RE EsHBACH’S EstTaTE, Penn., 46 Atl. Rep. 905. 











106. TrustT—Resulting Trust — Evidence.—Claim of a 

wife that a farm, titleto which was taken in her hus- 
band’s name, was purchased for her by him, and that 
there was a trust resulting in her favor from her pay- 
ment of the purchase money, cannot be sustained on 
mere evidence that at the timeof the purchase she 
loaned him money.—IN BE COBNMAN’S ESTATE, Penn., 
46 Atl. Rep. 940. 

107. TRUST AND TRUSTEES—Insolvent Trustee—Fol- 
lowing Trust Funds.—When a trustee has received 
trust moneys, and thereafter dies insolvent, the claim 
of the cestui que trust cannot be preferred over the 
claims of the general creditors of the deceased, unless 
it appears that the trust moneys were used by the 
trustee in the purchase of property which he retained 
until his death, or were deposited by the trustee in his 
bank account, a balance of which remained undrawn 
at his death, or were otherwise traced to specific prop- 
erty left by the deceased, in which cases the claim of 
the cestui que trust is not that of a creditor, but of an 
equitable owner of the trust fund or that into which 
they can be traced.—ELLICOTT V. KUHL, N. J., 46 Atl. 
Rep. 945. 

108. VENDOR AND PURCHASER—Estoppel—Purchase 
According to Plat.—Where a vendee buys lots or 
squares of ground according toa subdivision, he be- 
comes committed tothe streets forming part of the 
subdivision, and cannot be heard to dispute their ex- 
istence.—LAFITTE V. CITY OF NEW ORLEANS, La., 28 
South. Rep. 327. 

109. VENDOR AND PURCHASER—Notice.—A vendee 
purchasing immovable property in an act of sale recit- 
ing, “with no warranty whatsoever of title,” it, with 
other circumstances here shown, suffices to put him 
on inquiry as to the title he is acquiring.—BrEavx- 
RENOUDET CYPRESS-LUMBER CO. V. SHADEL, La., 28 
South. Rep. 297. 

110. WILL—Bequest in Trust—Uncertainty as to Ben- 
eficiaries.—A bequest to a certain church, which gives 
the income thereof to be applied to the support of the 
pastor, is valid; the proofs showing the church to be 
an Incorporated body, having a pastor as its principal 
directing agency.—PRETTYMAN V. BAKER, Md., 46 Atl. 
Rep. 1020. 

111. WILLS—Devise in Trust.—Where testator de- 
vised the residue of his estate to his executors in trust 
for the benefit of G for life, with remainder for the 
benefit of his children, and, in case he should die with- 
out issue surviving, the remainder to go toA andB, 
their respective heirs and assigns, in equal shares, 
discharged of the trust, on the death of G without is- 
sue surviving the remainder vested in A and B in pos- 
session; and hence a surviving trustee had no power 
to sell the property to distribute the estate.—Dana v. 
SANBORN, N. H., 46 Atl. Rep. 1053. 

112. WiLL—Execution—Evidence.—Where the execu- 
tion of a willis proved by a subscribing witness, who 
knows that such instrument was declared by testutrix 
to be her will, but, from haste and inattention to de- 
tails, cannot state whether he saw her sign the same 
or acknowledge her signature thereto, the proper 
statutory formalities of execution may be presumed, 
in the absence of any evidence to the contrary, or that 
would ex¢éite suspicion of fraud and concealment.— IN 
RE HENNES’ EstTaTE, Minn., 83 N. W. Rep. 439. 

113. WILL8S—Trusts—Authority of Trustee.—A trustee 
has no power, under a will authorizing him to mort- 
gage real estate owned by testatrix at the time cf her 
death, to mortgage real estate conveyed to him in 
trust, and paid for with trust rents and profits.—Marx 
v. CLISBY, Ala., 28 South. Rep. 388. 


114, WILLS—Validity—Attestation.—Under Code, art. 
93, § 310, requiring attestation of wills, it is essential to 
the validity of a will that the testator request the wit- 
nesses to sign it, though he need not expressly ask 
them to so sign; and such request may be sufticiently 
shown by his assent to the 
BURNESTON, Md., 46 Atl, Rep. 993. 


signing.—GROSsS V. 











